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THE LAW OF CHURCH AND STATE. 


The case of the Bishop of Hereford, (England.)—It frequently hap- 
pens that the ancient forms of the law are preserved long after their prac- 
tical utility has disappeared. This is to some extent the case with the 
forms used in the confirmation of a Bishop in England. According 
to an ancient practice, one of the forms attending the confirmation of the 
election of a Bishop, is that the officer of the Archbishop formally calls 
upon all persons who desire to object, to come furward and do so, and 
promises that they shall be heard. It will be remembered that in the 
case of the Bishop of Hereford, the Vicar General declined hearing ob- 
jections which were made in pursuance of the proclamation. A rule was 
afterwards obtained in the Queen’s Bench to show cause why a manda- 
mus should not issue te compel that officer to hear and decide upon the 
objections. Upon this application the Judges of the Queen’s Bench were 
equally divided, and of course the application failed and the decision of 
the Archbishop stands. The legal question involved is one which admits 
of little doubt. It is simply whether an act of parliament can abolish the 
ancient practice in this respect or not. By the statute (25 Hen. 8 c. 20) 
it is enacted that the person elected, “after certificate of his election, un- 
der the common and covert seal of the electors to the King’s Highness, 
shall be reputed and taken by the name of the Lord elected ’—* and then 
making oath and fealty only to the King’s Majesty, his heirs and succes- 
sors, as shall be appointed for the same, the King’s Highness by letters 
patent under his great seal shall signify the said election to the Archbishop 
—requiring and commanding such Archbishop to whom any such sig- 


nitication shall be made to confirm the said election, and to invest and con- 
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secrate the said person so elected to the office and dignity that he is elect- 
ed unto, and to give and use to him all such benedictions, ceremonies, and 
other things requisite for the same, without any suing, procuring, or ob- 
taining any bulls, letters or other things from the see of Rome for the 
sama in any behalf.” The 7th section provides that “if any Archbishop 
sill refuse, and do not confirm every such person so elected, nominated, 
and presented and signified, within twenty days next after the King’s let- 
ters patent shall come to their hands,” “or else if any of them, or any oth- 
er person or persons, admit, maintain, allow, cbey, do, or execute any 
ceusures, excommunications, interdictions, inhibitions, or any other pro- 
cess or act of what nature. name, quality soever it be to the contrary, or 
lot of the due execution of this act” “every Archbishop &c. so offending” 
é&c. “shall run intothe dangers, pains, and penalties of the statute and pro- 
vision and premunire made in the 25th year of Edward II, and in the 16 
year of Richard II.” In pursuance of this statute the Queen issued the 
usual conze’ d’clire granting to the Dean and Chapter of the Cathedral 
Churchof Hereford, leave to elect a Bishop; at the same time, by letters 
missive, naming Dr. Ianpden as the person to be elected. The Doctor 
was accordingly elected, whereupon the Queen on the 11th January, 1848, 
issued her letters patent to the Archbishop of Canterbury, reciting the 


facts and “requiring and strictly commanding” the Archbishop, “by the 


faith and allegiance by which he stands bound, to confirm the election,” 
&e. Dr. Barnaby, the Vicar General of the Archbishop, assisted by his 
aasessors, Dr. Lushington and Sir J. Dodson, refused to hear objections to 
the confirmation. Dr. Barnaby declared that * we are bound by the stat- 
ute law of the realm, which affords us no alternative but that of confirm- 
ing the election, or subject ourselves to the pains and penalties of premu- 
mre.” 

In the Queen’s Bench, on the questionof granting the mandamus, Jus- 
tices Coleridge and Patteson were in favor of awarding the writ. But 
Justice Coleridge did not ground his opinion upon any decided views of 
the main questioninvolved. He rested his judgment, as he stated, * upon 
tis narrow ground, that the applicants have laid such grounds before the 
court as entitle them to a mandamus, in order that it may be demurred to, 
or met by a return.” Mr. Justice Patteson was of opinion that the gen- 
eral canons of the Christian church established satisfactorily that wher- 
ever Bishops were elected, confirmation was an act of Ecclesiastical Su- 
premacy, and was a judicial and not a ministerial act, and which requir- 
ed examination into the process of the election and the qualifications of 
the person elected. But the Jearned justice did not seem to rest his judg- 
ment on this view of the case so much as upon the argt ment that by “re- 
fusing the writ we prevent the party from appealing against our decision, 


whereas, if we grant the writ it will only lead to a fuller consideration 
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and more satisfactory determination of the question. The mistake has 
been in refusing to permit the parties to appear and state their objections 
whatever they might be.” 

Lord Chief Justice Denman and Mr. Justice Erle were against grant- 
ing the mandamus. ‘The former stated that ‘‘ upon a review of the stat- 
ute which ”’ he said * was not very clear, it appeared to him that the pow- 
er of nominating was given to the King, and the Archbishop had no pow- 
er to judge whether the person nominated was a proper person or not; 
and if he refused to confirm that person within twenty days he was liable 
to certain pains and penalties.” Lord Chief Justice Denman, admitted 
ihat “the proceedings by which opposers were invited to appear and 
then had their mouths stopped at the very onset, and were excluded the 
court, clearly reflected no honor on those who instituted the form. It is 
un absurdity only exceeded by the further proceeding of declaring those 
very persons contumacious fur non appearance who had actually appeared 
and claiming to be heard, were not heard. That these things are anom~ 
alies there can be no doubt, bat” added the Chief Justice, “they do not 
constitute a case for setting aside a clear and established rule, founded on 
a distinct act of Parliament, and settled by invariable practice.” 

A careful examination of the language of the statute will be sufficient 
to satisfy any one who views the question as a purely legal] one that the 
views of the Chief Justice and Mr. Justice Erle are correct. The stat- 
ute expressly gives to the Crown the powerto command the Archbishop 
to confirm, and renders the latter liable to penalties if he disobey the 
mandate of the Queen, the acknowledged Head of the church in Eng- 
land. We subscribe fully to the views of the London Jurist that the 
Archbishop has plainly no jurisdiction to do any other act than that of 
confirming. He cannot hear objections, because no objection can by any 
possibility influence his act. 

In practice it would seem that the Archbishop takes proof of the elec- 
tion; but this we regard as an idle ceremony; because that fact having 
been duly certified to the Queen, * accepted and assented to ” by her, and 
so “signified” in the letters patent, the Archbishop could not re-ex- 
amine into its regularity or in any manner set it aside. In fact the elec- 
tion itself is an idle ceremony.—The Dean and Chapter cannot elect 
without leave from the crown, and they must elect the person named in 
the letters missive which accompany the conge’ d’elire. The statute of 
25 Hen. 8, sec. 4 expressly enjoins that they “shall with all speed and 
activity in due form elect and choose the same person named in the said le'- 
ters missive ;” and in default for the space of twelve days, the King is at 
liberty to ** nominate and present such person as he shall think able and 
convenient for the same.” This formula which gives to the Dean and 
Chapter the privilege of choosing the Bishop, is much like the privilege 
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which the white man extended to the Indian to choose one of two parcels 
into which the spoils of their joint hunting expedition had been divided. 
‘ney had killed a turkey and a skunk, and the white man said to the In- 
cian “ you may take the skunk and I will take the turkey—or 1 will take 
tie turkey and you may take the skunk.” The poor Indian, after reflecting 
attentively upon the proposition, was only able to comprehend that the 
white man, although he talked are at deal about the liberty of choice, 
«talked no turkey to the Indian.” So the poor old Dean of Hereford, as 
he reluctantly affixed the seal to the election of Dr. Hampden, saw very 
) ainly that although there was a great deal said in the documents about 
electing the Bishop, there was in reality no election at all. The appoint- 
ment, presentment, confirmation and consecration, were, to all intents 
and purposes, the sole act of that distinguished matron who wears the 
crown and wields the sceptre of England; and who, armed with the 
power of the law, creates a bishop as readily as she dubs a knight or 
grants a patent of nobility. 

It is of course the duty of the Archbishop to ascertain that the person 
who presents himself for confirmation is the identical person named in 
tie Queen’s letters patent; and the form may properly be retained for 
the purpose of giving notice to all persons concerned that objections bear- 
ing upon that question may be heard. For any other purpose it is as 
empty and unmeaning as the fiction of “lease, entry and ouster” in eject- 
rent, of * finding the goods” in an action of trover, or of entering the 
names of * Jukn Doe and Richard Roe” as“ pledges to prosecute” an ac- 
tion at law. Lord Denman, in delivering his opinion in the case, very 
truly remarked * that these things were anomalies, but they did not con- 
stitute a case for setting aside a clear and established rule, founded on a 
distinct act of parliament and settled by invariable practice.” 


The theological questions which have been thus summarily disposed 


of by Her Majesty, have occupied the highest intellects of the Church of 


fngland for the last twelve years; and several years ago the Episcopal 


Church of this country was in great danger arising out of differences of 


opinion among our clergy and laity upon the same questions. ‘There are 
two parties in the English Church, the Tractarians, who are designated 
by their opponents as semi-papists, and those who are opposed to the 
doctrines of the Oxford tracts, who designate themselves as the Evangel- 
ical men of the Church. Dr. Hampden, the new Bishop of Hereford, is 
distinguised for the zeal and ability with which he has opposed, in his 
Bampton Lectures and otherwise, the Oxford system of Divinity. By 
the canons of the English Church it is provided that the Crown has “ su- 
preme authority in causes ecclesiastical,” “as the goodly kings had 
umongst the Jews and Christian Emperors of the primitive church.” It 
is not supposed that her majesty has had leisure or ability to enter intu 
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any very learned examination of the subject. But her decision is never- 
theless final; and this is one of the incidents of the most unnatural Union 
of Church and State which prevails in England. It is one of the results 
of this union that the affairs of the church come under the control of » 
Parliament not composed of Churchmen merely, but having a considera- 
hie intermixture of Dissenters of every name, of Roman Catholics, an! 
soon possibly, of Jews. It follows as another result of the union that the 
hurch of England is not very particular about its theological principles 
It gives forth a great variety of sounds by its trumpet “ of high and low 
Church, Calvinism, Arminianism, rigid orthodoxy, laxity almost reaching to 
socinianism, sacramentarian superstition even worse than Papal, and suc! 
indifferentism as an honest Deist might be ashamed of,—tropical fervor 
of the most spiritual and missionary zeal, and the polar ice of mere dea ‘ 
formality.” Tt is well for the cause of true religion in this country that i 
has no connexion with the government—that while on the ‘one hand i: 
seeks no aid from the coffers or the legislation of the state, on the other 
its votaries are at liberty to worship according to their own consciences, 
to select their ecclesiastical functionaries, and to decide their theolegics 
questions, in their own way, Without any interference from the civil au- 
thority. 

Hut what is to be the result of this method of settling, by the stron; 
arm of power, some of the most difficult and delicate theological questions 
that ever agitated the church? The Bishop elect stands charged, in th» 
affidavit which was presented to the court, with having “ spoken in dero- 
cation of many things in the book of Common Prayer’’—and with “main - 
tuining divers doctrines repugnant to the 39 articles of the church of Eng 


land, particularly those concerning faith and doctrine.” 


His opponenta 
ask for an inguiry into the truth of these grave charges ; but that inquiry 
has been denied on the ground that such an investigation would interfer? 
with the prerogative of the Crown. Dr. Adams, who appeared against the: 
new Bishop, conceded that “ the Queen could appoint a Bishop; but he 


doubted her power to make one.” 


He very correctly remarked that “it 
‘the supremacy of the Crowa were as contended for by the Attornes 
“and Soliciter General, Queen Victoria would be neither more nor less 
“than a Woman-Pope.” It iseven so. The statute of Henry VIII. 
transferred to the Crown the supremacy previously possessed by the 
Pope. 

It is presumed that a very large number of the disputants on each side 
of the questions involved, are sincere in their belief that TRUTH is on their 
side, and that the happiness of the people here and hereafter requires that 
it should be maintained at all hazards. Each party must perceive that it 
this method of deciding theological questions isto continue, the whole sys- 


tem of Divinity of which the church claims to be the expounder will vary 
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from time to time according to the caprice of the Sovereign, and the loy- 
al members of the church of England may in time be compelled to re- 
ceive as their spiritual fathers, Jews or infidels—Roman Catholics—P res- 
hyterians—Wesleyites or Churchmen—as may best suit the pleasure of 
the reigning Monarch. It is not expected that this state of things can 
continue long, if the great majority of the members of the church be sin- 
cere in their professions of piety. The government may not permit the 
church to depart with its revenues. But the church, if true to itself, 
if it desires to preserve in its purity the “faith once delivered to the 
saints” will divorce itself from this unhallowed connexion—leave its hou- 
ses and lands and revenues, if need be, to the government, and trust alone 
to the saving power of its faith and works. This event cannot be far off ; 
and when it occurs “the Divine right of Kings” will be regarded as a here- 
sy—the coronation oil shall lose its virtuee—and even “the Lord’s anoint- 
ed” shall abdicate and fly before the people, whose cry against their oppres- 
sors, shall ‘come up before the Lord,” as inthe days of Egyptian bondage , 
and whose voice, as they burst from the chains of their task masters, shall 


be received as ** THE VOICE oF Gop.” 


THE BANK OF PENNSYLVANIA vs. HENRY M. BAYARD 


In the District Court for the city and county of Lancaster, 
December Term, 1845. 


(1.) A judgment creditor whose judgment is a lien on the defendant's land 

aud who is proceding with all diligence to execute his judgment, cannot be in- 
tercepted and def feated by another judgment ec reditor, whose judgment is not : 
lien, but who obtains a judgme ntof revival under an agreement with the d+ 
teadant, and immediately issues a liberart focias, the defeudant agreeing, in or- 
der to make such writ good, that a fieri facias, le vy, no condemnation, and an 

up praiseme nt of rent, be considered as having been had. Tedd, that the diderar: 
facias, is irregular, and a frand upon the first lien and execution creditor. 

(2.) A liverari facias requires a fi. fa. levy, and inquisition to support it, accor- 
ding to the Actof Assem bly “relating to executions. 

(3.) A vigilant creditor is justified in the diligent use of all legal means and 
process to recover his debt, but he must pursue them legally, © therwise, their 
employment is frandulent in regard to others who are injut ionsly affected. 

Mr. Parke, Mr. Dillin; gham and Mr. Stevens for the plaintiff. 

Mr. Cameron and Mr. Penrose for the bank of Middletown. 


Hares, P. J. The Rule in this case is to show cause why the liberait 
facias, No. 29, December Term 1245, and so much of the agreement of 
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the parties as relates to it, should not be set aside and vacated. The writ of 
Uiherari fucias was issued ond placed in the hands of the Sheriff on the 
12th of November 1845. It was issued by the Prothonotary of the Dis- 
trict Court, in pursuance of an agreement between the plaintiff and the 
defendant, made on the eleventh day of November, and filed in the Pro- 
thonotary’s office on the 12th, the day on which the liberari facias issued. 

On the llth of November, the Bank of Pennsylvania had one jud;- 
ment only against H.M. Bayard, which was entered in this Court, on the 
4th of January 1342, and bound the real estate of which he was then the 
owner in Lancaster County; but it was no lien on his after acquired 
lands. 

The object of the agreement was, inter alia, to reach such lands which 
had already been levied upon by an execution of the Bank of Middletown, 
and its first stipulation, was that an amicable scire facias should be enter- 
ed to revive the said judgment. The agreement also stipulated, that the 
judgment should be revived, not of the next preceding September Term 
of the District Court, but of the June Term, 1845; and then, it was fur- 
ther agreed, that a fi. fa. should be considered as having issued, and been 
rotaraed to Septem er Term 1345, levied on the defendant's real estate, 
to wit: a piece of land in West Hempfield township, containing 6 acres 
with a one story frame dwelling house, a frame stable, black smith’s shop 
and other improvements thereon, adjoining property of John K. Smith, 
i. B. Grubb and John Landis; Also No. 2, two pieces of land in the said 
township containing eighteen acres, adjoining No. 1, and land of John 
Landis and others with several large ore-banks thereon; No. 3, the un- 
divided eighth part of a tract of land in the said township containing 144 | 
acres, With a one story stone dwelling house, a small one story tenant 
house, bank barn, wagon shed, corn-crib, hog pen, several springs of run- 
ning water, several wells of water, and other improvements thereon, ad- 
joining property of John Garber, George Getz, M. Swar, A. Brown, and 
others, inquisition held and not condemned, and rent assessed at 22,000 
dollars, in the same manner and form as the return to the ji. fa. No. 23 
to November Term 1845 in the court of Common Pleas of Lancaster 
county —the object being to enable the plaintiff to have a writ of liberari 
fwias to December Term 1845. 

The Sheriff was commanded by the writ of liberari facias, issued in 
pursuance of this agreement, that justly and without delay, the said real 
estate, with the appurtenances to the President, Directors and Company 
of the Bank of Pennsylvania, he should cause to be delivered at the valu- 
ation and appraisement aforesaid, to hold the same to them their succes- 
sors and assigns, according to the form of the Act of Assembly in such 
case made and provided, until the debt, damages, and costs with interest 
Xe. be fully levied thereout. 





= BANK OF PENNSYLVANIA V. HENRY M. BATARD. 





The fiert fucias No. 23 to November Term 1245 of the court of Com- 
ron Pleas of Lancaster county, referred to in the agreement, is one of 
tae two writs of siert fuctas, (Nos. 22 and 33 to November Term 1845) 
issued on judgments of the Bank of Middletown against Henry M. Bay- 
aston the 9th day of September 1345, which were, on the 19th day of the 
sume month, levied on the defendant’s real estate in West Hempfield 
township, containing Kc. the description ef which levy, indorsed on the 
said writs, is precisely that which is copied from the said indorsement 
ito the agreement aforesaid, between the Bank of Pennsylvania and 
ilenry M. Bayard, made on the 11th day of November. 

(pon this levy of the Bank of Middletown, an inquisition was taken 
on the premises, on Friday October 3d 1845, and the same not being con- 
demned, the inquest assessed the yearly rents and profits beyond reprizes 
ef the said real estate, to be of the value of twenty eight thousand dollars. 
"he Sheriff returned these writs tothe Court, with * defendant's real es- 
tute levied upon, inquisition held and not condemned, and rent assessed at 
$22,000," on the third Monday of November, being the 17th day of the 
month. On the eighteenth day of November, the Bank of Middletown 
issued a liberari facias No. 22 to November Term 1845, with the Sheriti's 
return of the levy on the defendant's real estate as indorsed on the said 
teri facias and the inquisition annexed ; which liberari fucias was put in- 
t» the Sheriffs hands on the same day, commanding him that justly and 
without delay, the said tracts of lands with the appurtenances, to the said 
iuank, he should cause to be delivered, &c. Xe. 

The judgments of the Bank of Middletown against Henry M. Bayard, 
en which the said writs of fieri fucias were issued, were entered in the 
court of Common Pleas of this county,—one on the 26th duy of August, 
tie other on the 28th day of Augast, 1845. 

The rule to show cause why the liberar: facias issued by the Bank of 
Pennsylvania No. 29 December Term 1845, and so much of the agree- 
rient of the parties as relates thereto should not be set aside and vacated, 
was granted at the instance of the Bank of Middletown, on the affidavits 
of Charles B. Penrose and James Cameron, attorneys thereof. It was 
rade returnable on the 1st of December instant : and the Sheriff on the 
ist December 1845, returned the writ of Uberari facias mentioned there- 
in (issued by the Bank of Pennsylvania,) which was filed in the Prothon- 


otary’s office with the following indorsements: ** Writ executed per in- 
corsement on the back, so answers David Hartman, Sheriff’—* Nov. 
i5, 1845 premises extended by the delivery of the actual possession there- 
of this day to Henry R. Reed, plaintiff's agent; so answers 
* Davip Hanrman, Sheriff.” 
The first question which presents itself on a review of the proceedings 
of the Bank of Pennsylvania, relates to the regularity of this liberart fu- 
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cias. It was issued on the same day the judgment was entered by tho 
agreement of the parties for an amicable sci. fu. to revive the plaintiff's 
judgment of the 4th of January 1842. No writ of fiert fucias was issued, 
uo levy of course was made, or could be made, and no inquisition was or 
could be held or taken, on the process of the Bank of Pennsylvania. All 
this is manifest from the agreement itself, which stipulates that a fiert fa- 
vias shall be considered as having issued and been returned to September 
‘Term 1845—levied on the defendant's real estate 





inquisition held—and 
not condemned,—and the rent assessed at 28,000 dollars—on a judgment 
io be entered in pursuance of the agreement; and which was entered, in 
fact, on the next day, to wit, the 12th of November. So that the parties 
agree to consider as done, what was impossible, in fact and law, 7. ¢. a 
Jiert facias as having issued, levy thereon, and inquisition returnable to 
the September Term then past, on a judgment, which had no existence 
anterior to the ensuing 12th of November. Now, an actual fieri fucias 
without a judgment is a nullity; and an imaginary fieri facias without an 
actual judgment, if it cannot be less than a nullity, is nothing more. But 
here not only is the ji. fu. imaginary, but the levy and inquisition. The 
parties agree to consider them as having been had, when they could not 
by legal possibility have existed, that is to say, before the only foundation 
on which any proceedings in execution, could rest, was laid by the entry 
of the judgment of revival on the 12th of November. 

The only real proceedings on the part of the plaintiff—by the plaintiti’s 
own showing, are the judgment of the 4th of January 1842, the judg- 
mentof revival of the 12th November, 1845 and the liberari fiacias issued 
thereon, on the same day. ‘There is positively no intervening process of 
execution between the last mentioned judgment and the liberari facias. 

There could be no question, if this were a venditioni exponas instead of 
a liberari facias, issued thus without a fiert facias, that it would be irreg- 
ular. It has, indeed, been so decided ina case in which there were a 
jlovy and condemnation by a fieri fucias ou another judgment against the 
sime defendant. 1 M.les 235. A fieri facias is not more essential to a ren- 


le- 


ditiont erponas, than to a liberari fucias. The Sheriff can po more ¢ 
liver possession of what he has not levied on, than he ean sell it. It is 
a settled doctrine, that “all the power of the Sheriff to dispose of rea} 
estate, is founded on the levy ; he can neither inquire by inquest, nor ¢r- 
tend, nor sell any thing else.” 4 Watts 244, per Rogers, J... Accordin- 
gly it is seen, that writs of vendiliont exponas contain a particular recital ot 
the fiert fucias and levy, on the authority of which they are issued ; and 
the same is exactly true in regard to writs of liberuri fucius. 

Even an actual fi. sa. and levy before the entry of the sejre facias, for 
the revival of the judgment of the 4 January 1842, if such had existed, 
must have been held to be abandoned by the judgment of revival, accor- 
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ding to Robbins v. Bellas, 2 Watts, 365; and Meason’s Estate, 4 Watts, 


"4 
tie 


But further; the writ of liberari fucias is a statutable proceeding, every 
step in which is prescribed by the Act of Assembly. The Act of the 16th 
of June 1236 “relating to executions,” treats under the 7th head of the 
liberari facias, and enacts, in sect. 42,—If the clear profits of the real 
estate of any such defendant, will in the opinion of the inquest be suffi- 
cient to pay the debt or damages to be levied as aforesaid together with 
the costs, the Sheriil, or other officers, shall proceed by the inquest afore- 
said to assess the value of the yearly rents or proiits of such land, beyond 
all reprizes, and make return thereof to the court with his writ as afore- 
said.” 

* Sect 49. Upon the return of such writ with the inquisition assessing 
the value of the yearly rents or protits as aforesaid, the plaintiff may har: 
a writ of /iberari fucias to deliver the said real estate, with the appurten- 
ances to him, at the valuation and appraisement aforesaid, to be holden by 
him, his executors, administrators, and assigns, until such debt or dama- 
ges with lawful interest thereon from the day of the judgment rendered, 
be fully levied thereout, and make return thereof, under his hand and 
seal to the court.” 

Now every word of these enactments presupposes the legal necessity 
of a fier? fucias, levy, and inquisition, to uphol? the writin question. The 
provisions relating to this writ, are arranged under one of the seventeen 
general divisions of the law relating to executions, which is entitled * gt 
the liberart fucias atier a writ of fieri fucias.” First; the Sheriff having 
summoned an inquest to ascertain the annual value of the defendant's real 
estate, if their opinion be that the clear profits will be suilicient to pay 
the debt or damages to be levied, with the costs, he shall proceed by theim 
to assess the yearly rents and profits, and shall make retarn thereof to 
the court, with jis writ aforesaid: secondly ; upon the return of such 
writ with the inquisition assessing the value of the yearly rents or profits 
as aforesaid, the plaintiff may have a writ of liberari fuctas. What plaia- 
tii¥ ?) Beyond all doubt, the plaintif, in, “ such writ” just mentioned: 
‘to him,” the said real estate, with the appurtenancea, is to be deliver- 
ed, &c. 

I believe it to be useless to dwell longer upon this point; which can 
hardly be made clearer by illustration. Iam of opinion, that the liberar: 
fucias issued by the President, Directors and Company of the Bank ct 
Pennsylvania v. Henry M. Bayard, No. 29 December Term 1245, is ir- 
regular. 

Nut ean the Bank of Middictown avail itself of that defect? In general 
it is unquestionably true, that it is only the parties in an action, that can 


cbject to an irregularity or error in the proceedings. None but parties or 
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privies can sue out a writ of error. Collaterally, a judgment of a court of 
competent jurisdiction, cannot be impeached. To these general rules, as 
to irregularities, fraud is an admitted exception, though even this excep- 
tion is restrained to those who are directly injured by the fraud; for a 
creditor at large, cannot assail a judgment on the ground of fraud, if it ap- 
pear, that he would not be benefited by setting it aside. The material in- 
quiry here is, whether the Bank of Middletown is immediately injured 
by this Uherari facias? The Bank of Middletown had, as we have scen, 
two judgments entered in this county in August last, against Henry M. 
Bayard, and had proceded by fieri fucias to levy on all his real estate in 
this county, the same having been all acquired since the judgment of the 
Bank of Pa.in 1842. The levy was made on the 19th of September, an 
inquest was duly summoned who were of opinion that the rentsand profits 
of the said real estate beyond all reprizes, would be sufficient in seven 
years, &c. and the Sheriff proceeded by the inquest to assess the value 
of the yearly rents and profits, &c. which were assessed at $28,000; and 
of this he made return to the Court with his writ, according tolaw. Im- 
mediately upon the retura of that writ, (the next day,) the Bank of Mid- 
dletown sued out a writ of l/berari facias, as already stated, placed it in 
the hands of the Sheriff to be executed, and required him to preceed.— 
‘This he refused to do, because he had already, to wit, on dhe 15th of No- 
vember, delivered the possession tothe Bank of Pennsylvania on the writ 
of liberari facias received by him on the 12th of Wewenithie Thus the 
Bank of Middletown having proceeded by consecutive steps from judg- 
ment to fi. fz. levy, inquisition, return of fi. fu. to the liberart facias which 
the Act of Assembly, gives to a plaintiff after such steps taken, fiads itself 
intercepted by the liberart fucias issued by the Bank of Pennsylvania, 
without any previous fi. fa. or levy to authorize or supportit. Is the 
Bank of Middletown injured? It is prevented by this interposition from 
having the defendant's estate extended. Tlad not this irregular liherari 
fucias of the Bank of Pennsylvania been issued ani given to the Sheriff, 
that oficer would have delivered the defendant’s estate, yielding 28,000 
dollars a year to the Bank of Middletown. The loss to the latter, there- 
fore, is the present deprivation of those large aud important means ef pay- 
ment of the debts, for which the defendant has confessed judgment; 
which the Bank of Middletown was seeking’ by a vigilant prosecution of 
the legal remedy to obtain. In short, if the Bank of Pennsylvania had 
no right to this extent, by law, it has by an abuse of legal process defeated 
the Bank of Middletown which had aright to it, and which has therefore 
not only sustained a loss, but sustained it wrongfully. It is damnum cum 
injurta. 
The claim of the Bank of Pennsylvania, is no doubt just as meritorious 
as that of the Bank of Middletown, nor could the former Bank be visited 
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with censure for diligently pursuing all legal means to recover the debt 
owing to it: the law even favors a vigilant party. A debtoralso may pre- 
fer one creditor to another. But when the writs of Jaw, which are the 
remedial instruments of justice, are resorted to as the means of enforcing 
payment, or securing a preference, they must be legally employed ; oth- 
wise the employment ef them becomes a legal fraud upon those who are 
immediately and injuriously affected. Such I deem the liberari fucias 
issued in this case by the President, Directors and Company of the Ban! 
of Pennsylvania against Henry M. Bayard, to be in regard to the Bank o: 
Middletown. I therefore hold, that the latter is entitled to except to the 
same as irregular, and to have itset aside and vacated. The rule grant- 
ed, at the instance of the Bank of Middletown upon the Bank of Peaun- 
svivania, to show cause Kc. is to that extent, (/. ¢. with respect to the 


writ.) made absolute. 


ROWLAND'S ESTATE. COLEMAN'S PETITION. 


In the District Court for the city and county of Philadelphia. 


(1.) It is not competent for the court, upon the application of a a third per 
eon, to vacate and annul a judgment between other parties who ask no actio 
aud attempt by the process of the court no injury to his rights, and) whic! 
judgment, though fraudulent and inoperative as to him, is perfectly good as to 
all the world beside, 

(2.) A voluntary bond is in law and equity a gift of the money, and a jndg- 
ment on such a bend cannot be impeached by a legatee, (who is only a volur 
teer) on the ground that * no consideration or at best one almost nominal ” 
was given for the bond. 

3.) A judgment may be impeached collaterally in another court than that in 
which it was rendered, by third persous, for covin or collusion between the 
parties to itin fraud of their rights, and such a qnestion may be determined in 
Penusvivauia by the Orphans’ covrt upon the settlement of the account of a 
Exeentor, or the distribution of the fands in his hands. And that court may 
direct an issue to the Common P/cas tor the trial of facts contested, although the 
judgment in dispute be entered in the District Ceurt. 

Letore Sharswood, P. J. Stroud and Findlay J's. Saturday, February 
19, 18438. 

John Rowland died testate appointing his brother Paltial sole Ex’or. 
Upona reference of Exor's. accounts it appeared that after various debts, 
Xc. paid there remained upwards of $9000 which the Exor. claimed a3 
judgment creditor, andthe decedent’s widow as sole legatee. The judg- 


ment by virtue of which the Exor. claimed $9000 as a judgment obtained 


by him on decedent's bond and warrant, and had been entered of record 
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during the decedent’s lifetime in the District court of Philadelphia county. 
Upon a subsequent reference with instructions to examine into the evi- 
dence of the Exor’s claim, the Auditor reported that the validity of the 
judgment had been attacked, and he suggested that to ascertain the same 
a feigned issue should be awarded by the District court. After considera- 
ble delay the widow applied by petition to the Orphans’ court. Her pe- 
tition (supported by affidavit) averred inter alia that for the bond &c. the 
consideration was almost nominal ; that the debt thereby contracted had 
been paid; and it then prayed that the court would award a feigned issue 
to ascertain what and how much was due on said bond, &c. to the Exor. 
The prayer of this petition the Orphans’ court refused on the ground that 
they could not collaterally examine the validity of a judgment in the Dis- 
trict court; and they said that the proper mode of proceeding was by ap- 
plication to the court where the judgment had been entered. The 
widow married, and a new petition (by her husband Harris Coleman) 
with a like prayer and averments was presented to the District court, 
as follows: “that John Rowland former husband of the said Isabella 
died in 1840 and by his last will and testament made his brother Paltial S. 
Rowland his Executor, and the said Isabella his sole legatee, that more 
than $9000 remains in said Executor’s hands for distribution, which sum 
the Executor claims a right to retain by virtue of a judgment entered on 
decedent’s bond and warrant of Attorney on the records of this cour t 
on April 7th, 1837, in the penal sum of more than $12,000. 

Your petitioner says shat no consideration or at best one almost nomi- 
nal was given for the bond and warrant on which said judgment is found- 
ed, that whatever was due thereon has been fully paid and that notwith- 
standing such defective consideration and payment, the Executor keeps 
fraudulently on the records of this court, the said judgment, uncancelled 
and unsatisfied. 

Your petition therefore prays your Honorable court to award a feigned 
issue for the purpose of ascertaining whether any, and what sum is due 
to the Executor on said judgment, and that such other relief be granted 
as your Honorable court may seem meet. 

And yeur petitioner as in duty bound will ever pray, &c. 

HARRIS COLEMAN,” 

M-Intire for petitioner; Wm. B. Reed contra. 

Suarswoop, P. J. 

It appears to us that the prayer of this petition ought not to be granted. 

‘The only case in which we are bound as a matter of right to award a 
feigned issue is when any fact connected with the distribution of the pro- 
ceeds of a Sheriff's sale under an execution issued from this court, is in 
dispute (Act of 16 June 1336 sec. 86, 87, 83, Purd. 452.) In all other ca- 
ses it is matter of discretion, and we think that we ought not to exercise 
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the power unless for the purpose of informing our consciences as to facts 
material to the decision of some question pending before us. It is not 
enough for a party to propound a question and show that he has some in- 
terest in the decision of it. He must have a standing in court and a right 
toask for some judgment or decree. Upon the application of a third per- 
son it is not competent for the court to vacate and annul a judgment be- 
tween other parties who ask no action, and attempt by the process of 
the court no injury to his rights, and which judgment though fradulent 
and inoperative as to him, is perfectly good as to all the world besides 
Dougherty’s Estate, 9 W. & 8.139. Humphreys vs. Rawa, 8 W. 78. 

When it is alledged and shown to the court that a judgment entered 
upon bond and warrant of attorney has been obtained by misrepresenta- 
tion, fraud, or other undue means inter partes, or has been given on a con- 
sideration which has failed either in whole or in part, and in some other 
sinilar case’, upon application of the party defendint they will open the 
judgment, and let him into a defeuce. The Plaintiff declares upon his 
bond—the Defendant pleads, and if the jury find for the Defendant, judg- 
ment is entered for him that he go without day. 

When the defendant is dead his personal representative should make 
the application to be let into a defence. 

The interest of a creditor or legatee of a decedent, can in general only 
be prosecuted or defended under the wing of the Executor or Administra- 
tor. Where in a case proper for his interposition, the Executor of a De- 
fendant should refuse at the request of those interested to take the ne- 
cessary steps, to have an unjust judgment opened, it would be a clear 
case of mismanagement of the estate. And the Orphans’ court would 
doubtless dismiss him and appoint another in his stead. 

It would be much the same case if an Executor should claim to retain 
upon a judgment confessed in his favor by the decedent, and should 
set up its conclusiveness in bar of an inquiry by his cestui que trust 
into its merits. 

The case before us is of this character, and presents peculiar difficul- 
ties to any proceeding by us. The Plaintiff in the judgment asked to 
be relieved against the Executor of the original Defendant. If he was 
substituted onthe record, as regularly he should be, it would present the 
anomaly of a suit by a man against himself; but in case the judgment be 


opened, how can this be avuided, now can any one who is not the person- 
ul representative be substituted as Defendant?) Who is to plead, and in 
whose favor is final judgment to be rendered if the verdict is for the Do- 
fendant? On the other hand if the feigned issue asked for is award- 
edand the judgment is found to be fraudulent, what judgment or de- 
cree is the court to give upon the finding—what entry is to be made on 
the record? Thut the judgment be vacated and stricken off? Surely 
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not : for if other assets, real or personal, should be found hereafter so 
that besides paying the legacy of the petitioner, there would be 
enough to pay the Plaintiff, the same contest must be repeated with cred- 
itors, purchasers, other legatees, heirs or next of kin; foras the finding, if 
in favor of the Plaintiff, would not have been conclusive upon them, who 
were no parties to it, so if against him, it shall not be conclusive upon him. 

To make any judicial proceeding conclusive it must be mutually so, and 

this doctrine is expressly applied to the case of feigned fssues, (Shulze's 
Appeal; 1 Barr 251) It is true the petitioner claims in this case as sole 
legatee, and it may be that there are no other assets, no purchasers, no 
devisees or other legatees, no creditors. But that it would be incumbent 
on the court to enter upon such an investigation, and be satisfied that there 
was no possibility of other assets or claims, before they could safely make 
decree vacating the judgment—is a conclusive consideration against com- 
mencing proceedings whish in any event might lead to such a result. As 
to making an entry or pronouncing a judgment that the judgment was 
fraudulent and void as to a particular person, but allowing it to stand 
good as to all others, such a thing we think is unheard of in a court of 
Common Law. 
These would be the difficulties in the way of either opening the Judg- 
ment or awarding a feigned issue, if the petition presented a case which cal!- 
ed for the interposition of the court in either way; but it does not. The 
petitioner is not a creditor, but a legatee, a volunteer claiming under the 
Defendant in the judgment. To say therefore merely “ that no cons:d- 
eration or at best one almost nomin:! was given for the bond and war- 
rant on which said judgment is founded,” is to say nothing. If fraud or 
other undue means by Plaintiff to obtain the bond and warrant were al- 
leged, then want of consideration (or great inadequacy of consideration) 
would be a very important circumstance in connexion with other evidence 
in support of the allegations (1 Fonbl. Eq. 347, Jeremy’s Eq. 397) In a 
contest with creditors want of consideration has indeed been held conclu- 
sive evidence of frand. But “ what effect has want of consideration by 
the common law in regard to a Bond er judgment? Certainly none to 
destroy the conclusiveness of the seal, or of the recovery. A voluntary 
bond is both in equity and atlaw a gift of the money; and who ever heard 
of a judgment unsatisfied and unreversed, being void for want of consider- 
ation? (Per Gibson, C. J. in Sherk vs. Endress, 3 W. & S. 257. 

The petition then goes on to aver that whatever was due on the judg- 
ment has been fully paid. We cannot open the judgment on this ground, 
for it admits it to have been originally good. And if a jury upon a feigned 
issue were to find this allegation true the court has no power to enter sat- 
isfaction or to compel a Plaintiff to do so (Act of 13 April 1791 Purd: 659) 
and certainly whenever and wherever-—even before an Auditor—the 
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Plaintiff shall undertake to set up this judgment it will be competent for 
the petitioner or any other person interested to produce the evidence 
that it has been paid (Dyott’s estate 2 W. & S. 557.) 

In England when an Executor sued pleads a judgment outstanding 
and no assets ultra the Plaintiff may reply that the judgment is fraudulent 
or has been paid, and is kept on foot by fraud; and so the parties may go 
to trial on that issue (2 Saund. 50 n. 3; Chitty on PI. 660, 661.) It is 
clear that a judgment may be thus impeached collaterally in another court 
than that in which it was rendered, by third persons for covin or collu- 
sion between the parties to it in fraud of their rights. (Postens v. Pos- 
tens, 3 W.and S. 127, Hauer'’s Appeal, 5 W. & S. 474, Baird v. Campbell 
4 W.S. 191, Lawber and Wilmer’s Appeal, 8 W. & 8.387, Dougher- 
ty’s Estate,9 W. & S. 189.) Such a question may arise and be deter- 
mined in this State in the Orphans’ Court upon the settlement of the ac- 
counts of the Executor or the distribution of the fund in his hands: and 
that court may direct an issue to the Common Pleas for the trial of facts 





contested in a proceeding regularly before it. (Robinson vs. Zollinger, 
9 W. 170.) 
Prayer of the petition refused. 





A SUPPLEMENT to an act relating to last wills and testaments, passed 
the eight day of April, eighteen hundred and thirty-three. 

Sretion 1. Be it enacted by the Senate and House of Representatives 
ef the Commonwealth of Pennsylvania, in General Assembly met, and it is 
hereby enacted by the authority of the same, That every last will and tes- 
tament heretofore made or hereafter to be made, except such as may 
lave been finally adjudicated prior to the passage of this act, to which the 
testator’s name is subscribed by his direction and authority, or to which 
the testator hath made his mark or cross, shall be deemed and takeu to be 
valid in allrespects: Provided, the other requisites under existing lawsare 
complied with. 





WILLIAM F. PACKER, 
Speaker of the House of Representatwes. 
WM. WILLIAMSON, 
Speaker of the Senate. 
Approved the twenty-seventh day of January, one thousand, eiglit 
hundred and forty-eight. 





FRS. R. SHUNKE. 
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AMMedical Jurisprudence. 


From the Southern Journal of Medicine and Pharmacy. 


REVIEW—TRIAL OF DR. ABNER BAKER. 


1. Life and Trial of Dr. Abner Baler, Jr. By C. W. Croziex and 
A. R. Mcker. 

2”. Dr. Abner Baker and his Murderers. By. A. Baker, Sen. 

3. To an enlightened Public. A pamphlet. By A. Baker, Sen. 

4. A corrrect Statement of Dr. Baker's Case. By A. F. Carpwe.i 
and Siras Woopson. 

ABSTRACT justice is an object of love and admiration to us all; injus- 
tice is hateful in itself. But our hatred of injustice takes the hue of up- 
prehension also, when we see it inflicted on any one in a condition simi- 
lar to our own, and the reflection is foreed upon us that we too may be- 
come subject to the like intolerable calamity. With these mingled fee!- 
ings of honor and disgust we have read the publications enumerated 
above, and proceed to place on record our assent to the universal denun- 
ciation which the medical press has uttered in reference to the judiciul 
murder, whose story is told therein. In doing this, we shall endeavor to 
give a fair synopsis of the matter; recounting the essential facts as au- 
thentically stated, with brevity and forbearance as fur as forbearance cau 
be carried, certainly ** more in sorrow than in anger.” 

On the 3d of October, 1845, in the town of Manchester, Clay County, 
Kentucky, a@ man, Abner Baker, a@ maniac, was hung! for killing his 
brother-in-law, Daniel Bates. The homicide was commited in Septem- 
ber, 1844. 

During the trial for murder, which resulted in the conviction of the ac- 
cused, the following circumstances were brought out; and in whatever 
point of view we look at them, we are ut every step astounded to find such 
things possible, in our enlightened age, and in our civilized and Christian 
country. 

1. A mortal quarrel was well known to have existed between the par- 
ties long before the fatal act, each had been repeatedly heard to threateu 
the life of the other ; nay one of the witnesses had been preseut at the 


house of Bates when they were ou the point of firing upua each other 
Vou vii—36 
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No notice was taken of these murderous intentions thus publicly shown ; 
no interference of any kind was attempted. The law which could not 
rest until it had inflicted its direst penalty after the homicide, did net stir 
one of its hundred arms to prevent it. The outraged community which 
wfierward hunted down the miserable lunatic gossipped pleasantly over 
the chances of a fatal broil, and awaited the result with perfect indif- 
ference. 

2. Many doubted the sanity of Baker during this period, and with good 
reason. ‘Though a temperate man he grew violent and irascible. His 
external appearance was changed as wel as his conduct; he was thin 
und reduced, and lookedill. Yet though talked of as deranged and heard 
to threaten the life of another, he was put under no restraint or super- 
v-ion. 

3. Bates, after being shot, and while in undoubted expectation of 
death, gave expression to feelings of rage and malice, set apart $10,000 fur 
bringing his slayer to trial and cenviction, and urged vpon his young son 
the duty of avenging him personally if the law failed to do it. 

4. Attera preliminary trial before an *“ Examining Court,” Baker was 
d:smissed as insane and “placed by the Court in the possession of rela- 
tives who premised to ‘cvard hin heme,’ and subject him to medical 
treatment.” Himself a physician, he went to Cuba under the care of 
his brother, a physician also. While abroad, seeking the restoration of 
his health, the Executive of Kentucky issued a proclamation, in which 
he is styled a “fugitive from justice,” and a reward offered for his ap- 
prehension. The additional reward is also offered through the newspa- 
pers, by the executors of Daniel Bates, following his testamentary in- 
structions, making in all the large sum of one thousand dollars for the 
body of a man who had yielded himself for examination, and been set at 
L.berty as insane by a proper Court. 

5. His family then induced him to return home and in giving him mp, 
demand the rewards promised for his “ delivery into custody,” with the 
understanding that when the amount was received it should be first ap- 
plied to the payment of the publication of the evidence ; and that when 
the same amount should be realized from the sale of the book, it should 
be donated the Lunatic Asylum in thecity of Lexington. But the execu- 
tors have refused payment. 

6. The Judge who presided at the trial, gave the charge to the jury 
and prenounced the sentence, asked a medical witness ‘“ whether such a 
disease as monomania was known ‘and recognized in medica\ authority.’ 

Being answered that 7 was * well known and recognized both in law 
end medicine,” he rejoined “that he had only made the enquiry as to 
medicine, he cluimed to know something of the law himself.” The ef- 
fect of the sneering expression of doubt as to the existence of the men- 
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tal condition entitled monomania, and the implied denial of the authority 
of medical opinions concerning it, was fatal to the prisoner. Nine of the 
jury who convicted him, declare that their verdict was founded on these 
“impressions and instructions,” while they avow their belief in the “in- 
sanity and delusion of Baker.” 

7. During the trial, parties of armed men are affirmed to have collect- 
ed in and about the Court to prevent on one side, and on the other to aid 
in the escape of the accused. This preparation of weapons is of public 
notoriety, and yet the menaced and violated law takes no efficient mens- 
ure, by dispersing or disarming such bodies of men, to prevent outrage or 
explosion in or about the seat of justice. 

8. The Governor of the State, informed before issuing his proclamation 
ofthe finding of the Examining Court, that Baker was insane—petitioned 
after the trial by the father of the convict, to make inquiry into the mat- 
t -r—netitioned and addressed by nine of the jury who convicted him now 
declaring themselves convinced of his insanity and desirous of his pardon 
——petitioned to the same effect by clergymen, iawyers and physicians in 
great numbers, among the latter, the learned faculties of both the large 
medical schools at Lexington and Louisville, and the experienced Super- 
intendant of the Lunatic Asylum of the former city ;—The Governor of 
the State, notwithstanding all this—and more (omitted for brevity’s sake) 
refuses to interfere, and the wretched maniac is publicly executed with 
every circumstance of ignominy, to the indelible disgrace of our country, 
our laws, our sacred religion, of civilization, nay of humanity itself. 

It has often been said that ‘truth is stranger than fiction,’ the story 
thus told strikes us as more extraordinary than any web hitherto woven 
by the boldest fancy. We have carefully read all the documents within 
our reach, relating to this affair, all the papers, we believe, that have been 
published, except one ; and we ure not aware that any of the facts, as we 
have stated them, have been deniedor contradicted. It is in the evidence 
that even Bates himself—that the father-in-law of Baker—that the very 
physieian whose ignorance and vacillation were played on to produce an 
effect unfavorable to the accused—had at different times spoken of him 
as deranged, previous to the fatal act; that both he and Bates threatened 
aud feared each other; that he avowed and defended the act and repu- 
diated vehemently the defence of lunacy set up for him; that he gave 
himself up for trial twice, returning across the sea for that purpose ; and 
that an excitement was aroused against him, which exhibited itself in the 
gathering of armed men and the utterance of the most unequivocal and 
ravage menaces, and in overt acts of extreme harshness and severity. 

We do not ingan to say that all parties in this tragedy ere agreed as to 
the insanity of Baker. We infer that the executors of Bates—that the 
counsel whom they feed highly—that the sapient judge—that three of 
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the jury—and that the unshrinking governor at least, entertain doubts on 
ne subject. We suppose they are weil convinced of the truth of the 
views on Which, in opposition to such a mass of weighty authority, they 
ave chosen to act. Onthem, then, be the respousibility—we weuld not, 

1 such contingencies, assume it for the whole universe. 
We ourselves agree with the cloud of witnesses alluded to, and enu- 
rerated; and are perfectly satisfied that Baker was insane long before 
the act was committed ; at the moment of the homicide; during his loi 


nd cruel imprisonment, aggravated as it was by the alleged cruelty of 


refusing to allow him the visits of his futher and his friends, while guard- 
ed by his enemies who reviled and taunted him; when he attempted to 
escape a death of infumy by Scicide; and above all furiously maniacal at 
the time of his execution. A more revolting execution never blackened 
the face of the sky. 

If there be anything wmeh can give a new coloring of horror to the 
uwial sceno of a capital punishment, it was added here. We shudder 
while we pursue the shocking exclamations and imprecations, with which 
Js unhappy life was breathed out at the gallows. 

Let our readers reflect fur a moment upon these uncontradicted and 
otorious facts. While Dr. Baker lay in prison, and under the sentence 
cf death, Prof. Richardson who visited and carefully examined him ; the 
venerable Prof. Caldwell and his colleagues of the Louisville school; Prot. 
Dudley, with the learned Faculty of Lexington, the superintendant of 
the Kentucky Lunatic Asylum—nay, may we not say the whole medical 
profession of Kentucky, united in a strong representation to the Governor 
of the State, setting forth their belief either from evidence or observation, 
or both, in the insanity of the convict. From what better source could 
the knowledge of the truth be derived or sought for? If these gentlemen 
were unqualified to pronounce upon this question, who could answer it ? 
And was it not a grave question? Shall executive justice ever be per- 
switted to run the risk of defiling her hands with the butchery of a maniac! 
tIas our wise, foreseeing and strong law provided no cautions for the 
avoidance of this offence against reason and nature—no penalty for it when 
committed ! or is it supposed, like parricide among the Romans, to be an 
impossible crime. 


The power of pardoning, the discretion of reprieve and re-examina- 
tion, are devolved for definite purposes upon certain officers, and at their 
peril and under pain of strict judgment here and hereafter, these facul- 
t.es must be exercised at proper times and upon proper occasions. Now, 
if there ever was a time and occasion for the exercise of at least ove of 


them ; if there ever was a case in which inquiry and examination weie 
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demanded, it was this.* Yet the Governor took upon him to refuse al} 


farther investigation, coldly negatived the prayers of the host of earnest 
pitivaers, and withreckless tenacity of purpose, sacrificed— permilled or 
eonminded the sacrifice of—this victim of posthumous revenge and blind 
popular fury. 

Such atrocities are not to be enacted without the guilt of crimsedye.— 
{/ we abstain from the imputation of improper er malignant motive, we 
only shift the mode of accusation, and attribute to the judicial and execu- 
tive authorities, moral inseasibility and a depth of ignerance little less in- 
fumous. 

[tis true that these scenes were presented at a distance from us, half-way 
across Gur continent, in Transylvania, west of the great Alleghany range. 
Bat we have not rozirdol tvs ia any moisare, for the actors in thom 
are not removed from responsibility to us their equals, their fellows, their 
jadges in the tribunal of last appeal—public opinion. We have therefore 
readily complied with the eall made upon us for an expression of senti- 
iment on this painful subject. We ave citizens of the same republic with 
those who have inflicted, and those who are suffering under the grievou 
wrongs above recited. We are subject to the same laws, and liable to 
tlie same injustice and injury in their application. But if we were not— 
if seas and oceans, and not mountains and rivers only, divided us from 
them, still we are men, and christian and civilized mea, and cannot divest 
ourselves of a common interest with them. Even a pagan could say, 
+ Tlomo sum; nihil humanum mihi alienum pato; ” and shall we not re- 
echo the phrase with a fuller, wider and deeper sense of its truth and in- 
finite importance ? 

Before we conclule we will make a few remarks upon the general top- 
ic —30 often and so earnestly discussed of late—of “ the plea of insanity 
iii criminal cases.” 

A definition of insanity is not to be hoped for. Language is in its na- 
ture so vague and imperfect that we can define nothing with exact accura- 
cy. We ean describe everything, however, so that when once seen and 
Luown it can be recognized again. If any intelligent person has seen a 
ruid-man and ebserved his conduct, so as to appreciate clearly the differ- 
ence between his condition and that of a rational man, he will recognize 
ever after a elear description of madness. But madness assumes many 
various forms; is it necessary to have witnessed them all in order to 
know them? By no means. A medical student having attended anid 
carefully studied a case of fever, is prepared to apprehend the presence 
of every form of fever; that is, there is something essential in the nature 


‘Even the Commonwealth's Attorney, after having procured the conviction of the 
prisyaer became satisided of lis insanity, and joined in the prayers for his pardon, 
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of all such cases that connects them perceptibly, although incidental dif- 
ferences may separate them widely. 

The term monomania appears to us an objectionable one. If the brain 
were as formerly believed, an organ of common faculties and powers, in 
tie execution of which every portion of the tissue is active, the derange- 
ment of a single faculty, as expressed by the word, would be utterly inn- 
possible. If we pass to the opposite extreme and assume with the ultra- 
parenologists, that each mental faculty or power has its special organ or 
fasciculus, or fibre—still such are the vascular connections, such the sym- 
pathy of continuous structure or associated function that no such fibre, or 
fasciculus, or organ can be deranged in its composition without affecting 
some other fibre, fasciculus or organ, neighboring or distant. It will al- 
ways be found, we are convinced, that every case dwelt on as simply 
monomaniacal, as exhibiting disorder of one faculty exclusively, presents 
certain mixed features. The very defininition is simply this. “ Lype- 
mania,” says Equirol, “is delirium with respect to one or a small numbe: 


’ 


of objects, with depression.” Monomania, similar deliriam with gaity or 
excitement.” Hf correctly stated, this difference proves complication.—- 
Ray tells ws forcibly and truly “madness is not indicated so much by any 
peculiar extravagance, as by a marked change of character or departure 
from the ordinary habits of thinking, feeling and acting, without adequate 
external cause.” We should say even wit “ adequate external eause.”’ 
Such a change is essentially, absolutely insanity. 

Dr. Baker was considered by most a mere monomaniac. Professor 
Richardson along suspected his case of “running into general insanity.”” 
Bat if there be in any asylums at this moment, a lunatic—a maniac, using 
those words in their ordinary application, he was surely one—upon testi- 
sony as abundant as ever was olfered in any criminal court, or taken by 
any commission de lunatico enquirendo. His “ delusions,” “hallucina- 


” were numerous and strongly pro- 


tions,” “pervisions,” “inconsistencies, 
nounced. He not only fancied without cause that his wife was unfaith- 
ful to his bed, in modes and times impossible, but charged with similar un - 
chastity his spottess sister and his exemplary stepmother. He fixed upom 
acredible persons as actors in these impure scenes—female children, and 
reverend instructors. IIo suspecte] miny an] feared not afew. His 
violence was sudden and uncontrolled, his language unreserved and inde- 
corous. 
Can we—can any one— raw a more explicit picture of insanity, in the 
general and most common acceptation ? 
We contend that insanity is always complicated—never single in its 
bearings ; never exclusively an affection of one faculty. Neither do we 


admit the possible existence of what has been called general insanity or 


mania, of any case in which their is universal derangement of all the mors\ 
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and intellectual and perceptive faculties. Such universal derangement 
would be a3 promptly and certainly fatal, as incompatible with the con- 
tinuance of the living condition, as an extensive or universal mechanical 
injury of the brain, or spinal cord, or ganglionic system of nerves, or of the 
heart, oras an extensive or universal change in the Chemical composition 
of the blood. 

We deprecate especially the admission of an exclusive or single vitia- 
tion of the moral faculty or faculties. We thus lose sight of the infinite 
difference, the palpable distinctions which separate disease from crime.— 
‘The confusion thus made by a false philanthropy, aided by a misty trans- 
cendentalism, can in most instances be cleared up by the employment cf 
common sense and plain reason. I[tis possible that cases of difficulty may 
arise, in which the line may be obscurely drawn, and the nature of the acts 
doubtful or complicated ; but these are not by any means such as are of- 
dinarily presented and dwelt on. Erotomania, tor example, is no more a 
form of insanity, a monomania, to use the received phrase, than bulimia, 
or than the inordinate thirst of fever or inflamation. It may be like them, 
a merely local affection of the parts concerned; or as is more frequent, 
an extension of disease from ogher parts of ceutres, as in cerebral and sp.- 
tal affections. Kleptomania—propensity te theft—is as absurdly ranked 
among insanities as it is ridiculously named. In every case on record, 
there was conncealment both before and after the act, and of course con- 
sciousness of guilt. Of pyromania, or tle mcendiary propensity, the 
sume may be said. 

Every form of insanity comprehends in our view, two essential ele- 
ments. 1. Loss of self-control—inordinate propensity—hallucination— 
or delusion of some kind—some eccentricity or perversion—but this, what- 
ever it may be, and the variety here constitutes the strange diversity of 
forms of madness that we meet with—whatever it may be it is always 
combined with, 2d. some depravation of the reasoning power. This com- 
bination appears to be essentially meant in Conolly’s definition which we 
prefer to any that we have read: “ lnsauity is the impairment of one er 
more of the faculties of the mind, accompanied with or inducing a defect 
of the comparing faculties.” The loss of self-control will be found to 
present itself in all or nearly all the perpetratious of crime ; but the crim- 
inal must be punished for the benefit of society, in order that others simi- 
larly tempted may have the propensity weakened or the capacity of sel{- 
restraint strengthened by the suggestion of additional motive. When the 
reasoning power is so depraved this suggestion fails to impress proper- 
ly or is refused entrance into the mind, the relevancy and expediency of 
punishment are absolutely taken away. 

We are nevertheless doubtful whether the insane are as universally 


and entirely free from the consciousness of evil as has been imagined; 
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nay, we have seen some undoubted madmen, who were well aware that 
they were doing wrong, and who boasted of and exulted in the reckless- 
ness of their guilt. But even here no good end could possibly be attained 
by the infliction of any penalty. We could not thus deter from like acts 
other wretched victims in similar condition,—and revenge is no part of the 


ollice of the law. 


—~@ Ger 


PEOPLE EX REL. BENJAMIN GRIFFIN «. STEELE ET AL. TRUSTEES, | 


ge. nw 
ac. 


Supreme Court of New York. Special Term, January 1848, at 
New York. 


1. The intention of the donors is the criterion by which to determine whether 
the acts of trustees of property have been such as to withdraw it from the 
prrposes to which it was dedicated ; and this iatention can be inferred from 
tue terms of the graut and the contemporaneous acts of parties. 

”. The itinerancy of the priesthood, in the M. EF. Church, enforced by the 
power of the episcopacy, is the established practice of that church. 

3. The great and paramount duty of all trustees of religous corporations, is to 
see that the temporalites committed to their charge are fairly and fully devoted 
to the purposes of their founders, and consequently, where the intention of the 
donors was the establiishment of a Methodist Episeopal church, in connection 
with the general chur ch of that denomination, the act of the trustees in refus- 
ing to receive a preacher appointed by the Bishop, is an act of insubordination 

4. The duty of courts of law in such acase is to enforce performance of thei: 
duty by the trustees, unless that performance involves some violation of the 
law of the land. 

5. Sach acourse would not, in this case, violate any law. A peremptory 
mandamus issued. 


In 1839, the members of three Methodist churches in Brooklyn, united 
in forming a new church, which they denominated the Centenary Metho- 
dist Episcopal church, in commemoration of the Centenary of Methodism. 
They caused themselves to be incorporated under the general act as to 
religious corporations, and by voluntary contributions among the mem- 
bers of that persuasion at large, built themselves a meeting-house and par- 
sonage. They were adinitted into the connection with other churches 
of that denomination, by the presiding elder of that district, and agreea- 
bly to their decipline, received from him a preacher. For a period of 


about eight years, they received annually from the conference a preacher 
appointed for them by the bishop. In 1847, their preacher having been 
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suspended by the authorities of the church, the congregation determined 
tostand by him. They accordingly notified the bishop that they did not 
desire him to appoint a preacher for them, and they agreed with their 
then preacher to continue him as their pastor, at a salary of one thousand 
dollars, and rented him the parsonage. 

The bishop, disregarding their notification, and pursuing the accustom- 
ed practice, appointed the relator, the Rev. Mr. Grffiin, an ordained el- 
der of the church, to be their preacher. Mr. Griffin was refused admit- 
tance into the church by the trustees. He then applied for an alterna- 
tive mandamus, commanding them to admit him, or show cause why 
they did not. The trustees made their return to the writ, setting up as 
the main ground of their defence, that Mr. Griffin, the appointee of the 
hisop, was not the choice of the majority of the congregation, but that 
Mr. Green, their suspended preacher, was, and claiming that the voice of 
that majority should control. 

On the coming in of that return, Mr. Childs and Mr. Lord moved fora 
peremptory mandamus, because of the insufficiency of the cause shown, 
Mr. Dy/zeman aud Mr. Green:eood, contra. 

Enmonps J. delivered a long and very learned opinion which will be 
found at length inthe April number of the Boston Law Reporter. The 
following extracts will present the poiuts decided. 

* These circumstances show to my mind very satisfactorily that this 
particular congregation was organized and this church dedicated with a 
view to the preaching of the faith and enforcing the discipline of the 
Methodist Episcopal persuasion, and that it was the intention of the foun- 
ders thereof to support its tenets in subjection to the ecclesiastical pow- 
er which upholds those tenets. 

“ And I am irresistibly conducted to the conclusion, that the itinerancy 
of the priesthood, enforced by the power of the Episeopacy, is now, and 
for more than century has been, the well established practice of this 
church, is clearly defined in the * Doctrines and Discipline ;’ and has been 
again and again understandingly and advisedly justified and defended by 
the highest ecclesiastical tribunal known in its constitution. 

‘This being determined, the questions occur: what was the duty of 
these trustees underthe circumstances of this case ; and how is that duty 
to be enforced ? 

“Their great and paramount duty is to see that the temporalities com- 
mitted to their charge are fairly and fully devoted to the purposes which 
the founders had in view; the intention of those founders being their polar 
star. All authority conferred on them is of necessity subordinate to this 
ereat end, and all exercise of it beyond the legitimate attainment of 
this end, must be usurpation. 

“It is no excuse for aay aberration from this line of duty, for such offi- 
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cers to say that they have been directed to it, or are sustained in it by the 
nuijority of those to whom they owe their appointment. They are not 
chosen to represent that majority, but rather to execute the trust of car- 
rying out the intention of those from whose benevolence flow the tempo- 
rulities put in their charge.” 

* The duty of courts of law in such case is very plain. It is to enfurce 
the performance of such duty, unless that performance involves some vio- 
lation of the law of the land. 


“It has been nowhere suggested, either in the return of the respondents 
or on the argument, that the exercise by the Episcopacy of the power of 
stationing the preachers, without the consent uf the congregation, is in vio- 
lation of law. The argument was, that it was contrary to the spirit 
of our institutions and the genius of our people. If this were se, 
the remedy is at hand, and is to be found reposingin full vigor among the 
very people who are alone affected by it. But is it soin fact? It is true 
it is our habit, and so consonant to our institutions, for our people to have 
a voice in the selection of the persons who rule over them. Are the 
priesthood of any denomination in this country to be justly regarded in 
any sense as rulers of their people? If there is any dominion it is selt- 
imposed, voluntarily submitted to, and may, at the pleasure of the subject 
of it,be atany time shaken off. It is the dominion of influence alone, 
that influence which in a well ordered community will always flow in or 
out of the priesthood from holy zeal, a virtuous life, and disinterested Ja- 
bors for the good of others. But it is perversion of language to speak ot 
that as a ruling power to be guided or controlledby popular elections, or tu 
treat him asa ruler whose sole authority is the apostolic one of bring- 
ing sinners to repentance. There are, however, principles in our institu- 
tions which have some bearing on the matter in hand. One is fidelity toa 
trust reposed ; a duty, the performance of which in public or private, in 
the civil or religious walks of life, is nowhere more rigidly exacted than 
among our people. Another is that which was so happily expressed on 
the argument—that in this country religion is not established, it is not 
tolerated—it is prorectep. To that protection it has an absolute right, 
whatever the tenets maintained or the discipline established, so that they 
be not contrary to the law of the land or injurious to the public morals. 
‘That protection is now sought at the hands of this court, and it only re- 
mains to inquire whether, according to its rules and practice, it has the 
power to award it. 

“Lord Mansfield, overruling those objections, held that this writ was in- 
troduced to prevent disorder from a failure of justice and defect of police. 
Therefore, it ought to be used upon all occasions where the law has es- 


atblizhed no specific remedy, and where, in justice ind good government, 
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there ought to be one. If there be a right, and no other specific remedy, 
this should not be denied.” A peremptory mandamus was awarded. 


Supreme Court of Pennsylvania. 
PHILADELPHIA. 


Flanagan vs. the Washington Mutual Insurance Co. Opinion by 
R zers, fe 

There is no statutable unseaworthiness in Pennsylvania. <A neglect to 
fake a pilot in the river Delaware, as directed by the pilot Acts of Assem- 
bly in relation to pilots, will notef necessity vitiate the policy of insurance. 


Edge vs. the Commonwealth. Opinion by Coulter, J. Feb. 7. 

An indictment will lie against Supervisors who refuse to open roads or 
keep them in repair. 

Judgment affirmed. 


Muaule vs. Shaffer. Opinion by Gibson, C. J. Feb. 9. 

An action of covenant cannot be maintained against the grantee ina 
deel poll. The proper action is debt. A deed poll is not the agree- 
ment of both parties, and there being no agreement, covenant cannot be 
maintained. The sealing of a deed is the material part of its execution, 
signing is only strong evidence of its being intended as a deed. 


Judgment reversed. 


Keil vs. Wolf. Opinion by Burnside, J. March, 28. 

1. The proviso in the 4th section of the act of 4th April, 1797, “that a 
debt due and owing to a person who at the time of the decease of suc) 
debtor, is a feme covert, &z. shall remain a lien on said land notwithstan- 
ding said term (of seven years,) is expired until four years after discover- 
ture, &c’’"—does not desiguate any particular debt due to a feme covert; 
all debts and claims of a feme covert were protected from the limitation (as 
if the act had not been passed) until the exception in their favor run out. 
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‘herefore, where more than seven years after the death of a person, his 
surviving executor confessed a judgment to A and his wile, for the sole 


and separate use of the said wife, the consideration being money which 


belonged to the wife, and which was loaned to the decedent and used bs 
him in his fife time,—a Sheril’s sale under such tadgment will convey a 
cood title te the purchaser as against a devisee of the decedent, there also 
being some evidence that the heirs had taken their shares of the balanee 
of the fund raised by the sale. 

2. We recognize the principle in Pennsylvania, that a married woman 
may acquire a separate property in money or chattels either by gift of a 
strenger or her husband, provided that in ihe laticr case it is not at the ex- 
pense of creditars, 


T 
' 


Jud 


loment aflirmed. 


Voyer vs. the Commonwealth. Opinion by Gibson, C. J. March 29. 

In an indictment for cutting timber trees under the act of 29° March 
1324, it is not necessary to describe the land upon Which the timber was 
crowing with greater certainty than is required in an action of trespass 
or ejectment at the commen law. 


Judgment affirmed. 


Richards administrator d. b. n. vs. DeTott. Rule to show cause uhy 
the S veri should not acknowledge adeed. Per curiam, March 29. 

A Sheriff's sale was made to the plaintiff in the execution ; afterwards 
a rule was granted to show cause why the sale should not be set aside.— 
More than twenty years after, application is made to the Supreme Court 
to order the Sheriff to ackuowledge the deed. In such case the Court 
will not order the deed to be acknowledged, the presumption being trom 
t+ lapse of time that the Sheriif's vendee had abandoned the purchase, 
and the rights of purchasers having intervened whe had a right to believe 
that the execution had been abandoned. 


™ P 
Rule refused. 


Conynzham vs. Share. Opin on by Coulter, J. March 29. 

1. Where an action was brought ia the District Court for the city and 
county of Pithilolphia, oa a written coutract, and the evidence of the 
Pitt showed that part of the evideuce of the contract was not produced 
and it appeared to be in his power to do so, the court were right in di- 
recting a non suit under the 7th section of the Act of 11 March 1836. 

2. The Plu? brought an action fur not paying bills drawa under letters 
of credit. Two of the letters which showed the contract were produc ed 
and they referred to an intermediate paper which the Pltff. was required 
to sun before the letters of credit were delivered. . The Plttf. declined to 


vive this paper in evideuce, though it was verified by his witnesses and 
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shown to be ia the Court roc at the trial. The Court thereupon grant- 
*la non suit, and the Supreme Court allirm the judgment saying a Court 


+ not bound to grope their way ina mist when the P!ui. can dispel it if 


Hliester’s Appeal. Per curiain, afirmed for the reasons given by the 
vurt below. April 3. 

In 1845 there was a decree made that 2 certain sum was in the hands 
ef an accountant, who was surviving executor. This sum was composed 
oi the balance of assets which originally came into his hands with interest 
tor many years. ‘That sum was ordered to be distributed as directed by 
the testator’s will, allowing the Executor interest in payments to legatees 
wecording to right and justice. Upon reference of the account to auditors 
the 
vequests differing in amount. They then deducted from each share pay- 


they first ascertained the rateable proportien due to éach legatee, 





suents made on account, and niade distribution in the following manner. 

1. Deducting the payments from the interest due and standing against 
the accountant on each share ; crediting the residue (if any) on account 
of the principal of such share. Proceeding from year to year, making an- 
nual rests, always extinguishing the interest due by the payments, and 
crediting the residue ou account of the principal. 

2. Wherever the payments exceeded the interest and discharged part 
cf the principal, credit was given to the accountant for interest upon the 
umount paid on the principal, until the end of the running year. 

On exceptions to the auditor’s report, on the ground that the manner of 
distribution was erroneous, and that the payments should be considered on 
account of the principal and deducted therefrom—the Court below 
_Krause, President) confirmed the report, and dismissed the exceptions, 
and the Supreme Court affirm the judgment. 


Schoneman & Elfelt vs. Fegley. Opinion by Bell, J. April 3d. 

1. The original narr was upon a promissory note which was endorsed 
to the Pitif. by the Deft. in payment of goods sold to the latter by the for- 
mer. Under the declaration it was arbitrated and an appeal taken. On 
the trial the Pltff. asked leave to amend his declaration by adding a count 
for the goods sold, which motion was refused. Such refusal was error.— 
Jnder the act of 1806 the pleadings may be liberally amended so that 
an entirely new cause of action is not introduced. ‘That there was an 
award upon the original narr and an appeal makes no difference, so long 
rs there is notan attempt to introduce new matter distinct from the origi- 
ual transaction. 

2. Ona rule to take the testimony of ancient, infirm and going wit- 
Lesses, it is competent to take the deposition of a person who resides in 
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another State, but is temporarily within the jurisdiction of the Court.— 
Such a person may be regarded asa going witness within the meaning of 
the rule on the subject established by most of the Courts ef this State.— 
it is no objection to reading the deposition that the testimony of the same 
witness was afterwards taken upon a commission. The memory of the 
witness may become imperfect as to particular transactions in the time 
intervening between the taking of his evidence, he may be tampered with 
by the adversary party and it would not be fair to subject the party seck- 
ing to use the evidence to these contingencies, though their existence 
would certainly form a subject of legitimate remark before the jury. 

3. The protest of a foreign notary residing in New Jersey is no evi- 
dence ¢fa demand on the maker or notice to the endorser; asthe protest 
ofa promissory note is superfluous the introduction of the protest would 
not establish the case. If the deposition of the notary had been admitted 
his protest might have been corroborative evidence, but as the case stuod 
it was properly rejected. 

4. Evidence that notice of non payment had been deposited in *‘ some 
post office directed to some other unascertained post office,” is altogether 
tuo loose to satisfy the rule which requires great certainty and distinct- 
vess of proof to charge the indorser on the foot of a post office notice. 

5. A letter of one partner written after the dissolution of partnership in 
which the reception of notice of demand is adinitted, is not evidence to uf- 


fect the other party. 
Judgment reversed and venire de novo awarded. 


Gruver vs. Gruver’s administrators. Per Curiam. April 3. 

1. A person having personal estate died without issue, but leaving a 
futher and mother. The father died nine days after the decease of the 
intestate. In such case the personal estate of the intestate goes to the 
mother as the survivor of ber husband. 

2. On the death of an intestate without issue the 3d section of the re- 
vised aet of 1833, gives his personal estate to his father and mother if liv- 
ing, jointly and absolutely, and this, like any other interest, chose in action, 
or chattel, survives to a surviving wife. If the husband had received the 
assets, and made them his own, the wife's right as survivor would have 
been gone, but as he died a few days after the death of his son without a 
conversion of the assets, the wife is entitled in her own right. 

Judgment affirmed. 


Solliday’s Appeal. Per Curiam. April 3. Affirmed for thereasons 
given by the President of the Court below. 

T. G. devised to his son I. G. a part of his plantation, and to his son W. 
G, another part, and directed that his said sons 1. & W. or their heirs and 
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assigns should pay to his daughter H. her heirs and assigns, a sum equal to 
the value of certain pieces of land which he thereafter in the will devised to 
S. another daughter, said land to be valued by three persons and their val- 
uation to be the amount to be paid H. The testator’s son I. one of the 
devisees died about mune days before his father, unmarried, and without 
issue, whereby his share lapsed. There was no residuary legatee and 
the portion of I. went to the remaining heirs of the testator. 

The Court below (Krause President) held that notwithstanding the de- 
vise to L. had lapsed, the estate which had so lapsed was still bound in 
equity to satisfy the portions directed by the will of the testator to be paid 
out of that devise. 


The Supreme Court affirm the Judgmeut. 


Louber vs. Smith. Opinion by Rogers, J. April 3. 

1. Ona plea of the statute of limitations, and replication that there 
were mutual accounts; the evidence was that the Plaintiff was to receive 
saltpetre in exchange for gun powder, * or in other words the Pitifs. 
gunpowder was to be paid for by saltpetre instead of cash.” In such case 
a payment of gunpowder by Deft. within the six years will not justify the 
instruction to the jury that there were mutual accounts in the legal sense 
of the word which will save the bar of the statute. 

2. A mutual account is where one has a demand or right of action 
a jainst another—e. g. When A and B dealing together, A sells B an arti- 
cle of furniture or other commodity, and afterwards B sells A property 
of the same or different description ; these constitute reciprocal claims, 
because A and B have a demand, or right of action against each other.— 
It is not so when the sale is by one to the other, whether it is to be paid 
fur in cash or kind. ‘The manner of payment can make no difference— 
nor will an overpayment affect the result, fur to ascertain that overpay- 
ment it would be necessary to go into the account which would introduce 
the very evil the statute was intended to guard against. 

Judgment reversed and v-nire de novo awarded. 


Hazxworth vs. Miller. Per Curiam, April 3d. 

On the trial of a feigned issue to determine the validity of a will, and 
codicil, the two writings were coupled in one count of the declaration.— 
‘The Supreme Court remit the record to the Court below, with directions 
tu set aside the proceedings and order new and separate issues to be 
framed; one upon the will, and another upon the codicil. As the will 
might be good, and the codicil bad, separate issues should be taken to try 
the validity of each. In any other case perhaps we would not feel our- 
selves at liborty to pursue a similar course, but as a feigned issue is mere- 
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ly a contrivance to take the verdict of a jury, the Court has an unlimited 
discretion in making use of it. 


Record remitted. 


Keisel’s Appeal. Opinion by Burnside, J. Aprii 3 

Certain heirs conveyed to their mother 40 acres 103 perches, during 
her natural life, in lieu of dower, in the remainder of the estate. After- 
wards the heirs applied to the Orphans’ Court for a partition; the widow 
did not join. Seven men were chosen who valued the whole property in- 
cluding the part which had been conveyed to the widow and they report- 
ed that the estate was sufficient for five of the children—there being six 
entitled. Grandchildren claiming under one of the heirs, refused to take. 
Four of the heirs did take according to the partition—the fifth allotment 
was the 40 acres 108 perches conveyed to the widow. After the death 
of the widow one of the heirs wh» had not received her share, applied to 
tie Court to be allowed to choose the said 40 acres and 108 perches as 
her share; the Court below dismissed the petition, and the Supreme Court 
dismiss theappeal, holding that the valuation by the inquest of the part of 
the estate conveyed to the widow was invalid and that the Court had nu 
jurisdiction over it, the life estate being outstanding. After the death of the 
widow the remainder of her estate reverted to the heirs and is now open 
to partition, valuation and sale. 

We all think the Orphans’ Court was right in rejecting the application 
of the Petitioner. 

Appeal dismissed. 


Miller vs. Lynn. Opinion by Coulter, J. April 4. 

1. “ Further I give and devise unto my son Jonathan, the middle lot 
wherein I live, containing 109 acres, as by draft now in his possession 
will appear; to hold the same to him during his natural life, and after his 
decease to his children lawfully begotten, share and share alike.” Ona 
will with this devise, Held : 

That Jonathan took an estate for life, and that his children took the 
fee as purchasers, and not derivatively from their father. Though there 
were no words of perpetuity or limitation added to the devise to the chil- 
dren of Jonathan, yet as there was no other disposition or limitation over, 
the inference is that the testator intended they should take in perpetuity 
share and share alike. 

2. The reason for the rule in Shelly’s case never existed in this State, 
and has passed away even in England. There it has yielded to the in- 
tention of the testator, when it can be clearly ascertained. In Pennsylva- 
nia the manifest intention of the testator has always been the rule of con- 
struction, and where the intention is plaiu if that inteation is not against 
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the policy of the law, it overcomes and overbears technical rules and tech- 
nical words. 

3. In this case Jonathan conveyed the estate in fee with intent to bar 
the entail; it was reconveyed to him and he sold the same to Miller in 
fee. In an action against Miller on a bond given for the purchase mon- 
ey, held that the Pltif. could not recover, as Jonathan had only an estate 
for life and had no interest in the fee. 

Judgment reversed, and Judgment here for the Deft. below on the case 
stated. 


Blakey's Appeal. Opinion by Coulter, J. April 6. 

1. A person who was indebted, believing that his difficulties would force 
him to make a general assignment, but also believing that he might be 
able to weather the storm if he was indulged, executed bonds and warrants 
to certain bona fide creditors on the 4th of February 1846; on the 7th 
judgments were entered thereon, and on the 17th, a general assignment 
fur the benefit of creditors without preferences was made. Such Judy- 
ments are not void under the Act of April 17, 1843 to prevent preferen- 
ges in assignments. ‘The judgments and assignment are not the same 
transaction. The partiesin the judgment differed from the parties in the 
assignment. 

2. Such judgments are not a legal fraud on the Act of 1843. The act 
only makes void preferences in the assignment itself. It is only when a 
man loses dominion over his property and transfers that dominion to anoth- 
er for the benefit of creditors that the rights of creditors attach. While 
a man retains dominion over his property he may encumber or convey it 
as he pleases if not furbidden by law, and prefer such creditors by pay- 
ment or transfer as he chooses. 

Decree affirmed. 


Curry vs. Larer. Opinion by Coulter, J. April 10. 

1. A assigned to B a lease-hold of premises subject to the rents. J8 
agreed in consideration thereof to deliver to A one boat load of broken and 
screened red ash coal, weighing 60 tous, on the 15th of April ensuing, and 
another boat load of the same kind of coal to the said A on or before the 
15th of the next October. On the same day C executed to A an instru- 
went, in which he bound himself in the sum of $240 as security of B, 
and “that he will well and truly perform all his covenants, aad on default 
of delivery of the said two boat loads, or either of said boat loads, then the 
said A by action of debt, may recover $240 from me, my heirs, executors, 
and administrators.” The first boat load wus not delivered in April, and 
befure the time for the delivery of the second boat load came round, an 


uction was brought by A against C. In such action the sum of $240 is 
Vou vu—37 
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to be considered as a penalty for the damage which may accrue to A— 
aud uot as liquidated damages stipulated and ascertained. 

2. The question whether asum embraced in an agreement shall be con- 
silered asa penalty, or liquidated damages, liquidated by the parties, is al- 
ways a question of construction for the Court. But they will take into 
consideration the subject matter of the contract, and the usage accom- 
pavying such contracts, and such other tacts and circumstances as will 
help as a guide to the true construction. 

3. Where the payment of a smaller sum is secured by a larger, the 
nereement must be construed as a penalty. In this case $240 was sut- 
ficient to cover the value of both boat loads, and the sum was thereture 
much larger than the value of one boat load. The instruction to the jury 
that the whole amount was due on the non delivery of the first load was 
error. 

Judgment reversed and v. d. n. awarded. 


Wagner rs. Ellis. Opinion by Rogers, J. April 12. 

1. A woman holding real estate, married ; after the marriage articles 
of separation were executed between the husband, his wife and her trus- 
tees. By that deed the husband conveyed to the trustees ail his right, 
title and interest to such property as the wife had before marriage—* so 
that she notwithstanding coverture shall and may have full power at any 
time hereafter, by any deed, to grant and convey all or any of said lands 
tenements and hereditaments, or by her last will and testament or any 
writing purporting to be her last will and testament, devise, limit and ap- 
point the same to any person or persons, or for such estates as she may 
think proper; and for want of such deed, will or appointment then to her 
right heirs forever.” This deed of separation was signed, sealed and de- 
livered, but was not acknouledged by either of the parties. The wife 
held the property during her life time, and upon her death devised it to 
certain parties. At the time of her death she had no issue, heirs, or 
kuown kindred. ‘The husband put in a caveat to the probate of his wife's 
will but afterwards withdrew it and letters testamentary were granted. 
Iby the Act of 21 Jan. 1819 and the 10 sec. Act 8 April 1833, where a 
wowan owning real estate dies without heirs or known kindred compe- 
tent to take her real estate, the same becomes vested in her surviving 
husband. 

In ejectment by the heirs of the husband against the wife’s devisees, 
held that the husband having by the deed given his express consent that 
his wife should dispose of her estate real and personal by will, and hav- 
ing by withdrawing his caveat given his assent to the will, his heirs claim- 
ing through him are estopped from denying its validity. 

2. It is dificult to perceive either in law or the policy which goverus 
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the decisions in relation to a wife’s power to will, any reason for a dis- 

tinction between her real and personal estate. The reasons which would 

govern one, would apply with equal force to the other, fur the husbanc 

merely consents to waive his own right, and consequently the rights of 

his heirs. The will being admitted to probate disposed of both real and 

personal estate, nor is there any force in the idea that the husband in-~ 
tended his consent to apply to the disposition of the latter, and not the 

former. There is no warrant for any such distinction as is attempted to 

be made between the two species of property. 

3. We have no intention to shake the authority of West vs. West, 10 
S. & R. 445, but this case is put upon its peculiar circumstances, which 
in the opinion of the Court constitute an exception so far as regurds the 
rights of the husband and his heirs. 

Judgment affirmed. 


Bank of Chester county vs. Ralston, Garnishee of Olwine. Opinion by 
Coulter, 3. April 17. 

1. The statute 8 and 9 William 3rd, chap. 11, sec. 8, in relation to as- 
signing breaches in actions on penal bonds for the performance of coven- 
ants, does not extend to judgments confessed on bonds with warrant of at- 
torney. The words of the statute do not include such judgments, and 
the reasons for its enactment, or an inducement for its adoption in that 
respect, never existed in this state. At the time of its enactment, the 
Detendant in a penal judgment could only obtain relief by filing a bill in 
Chancery, which occasioned expense and trouble, and hence the statute 
was euacted to compel the Plttf. in a common law Court, to show the 
amount of debt or damages really due. In Pennsylvania there can be no 
hardship or injury to a Defendant by the law being thus held, because 
relief can always be had by application to the equitable and discretional 
power of the Common Law Court where the judgment exists, which ex- 
ercises on motion sufficient control over its own process to prevent injury, 
and give adequate relief to Defendants. 

2. The Act of Assembly which affords a remedy by attachment exc- 
cution, is not retrospective or retroactive in any objectionable or illegiti- 
mate aspect. Defendants being bound both legally and morally to pay 
judgments which were obtained before the passage of the act, their es- 
tates are of course responsible, unless excepted by previous statutes.— 
‘The act brought into the range of process nothing which had been ex- 
empted, and touches no ground prohibited by any constitutional implic:.- 
tion. The law relates to executions issued after the passage of the act 
and they can issue as well on judgments obtained before the passage of 
the act, as those obtained afterwards. 

3. Where an attachment execution was issued to levy in the hande of 
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the Garnishee upon a debt due to the Defendant as administrator of his 
son—he being the only heir or distributee of his sen under the intestate 
laws, and entitled to the fund in his character of distributee after pay- 
ment of debts, no administration account having been settled in the Or- 
phans’ Court, it was held that the attachment could not be maintained.—- 
‘The interest of the distributee is only in the surplus which remains after 
satisfying the debts of the intestate and cannot be ascertained till settle- 
went of the administration account, and decree of distribution, 
Judgment affirmed. 


Albrecht vs. Strimpler. Opinion by Bell, J. April 17. 

In an action on a negotiable instrument, after the Defendant has given 
proof that the note or bill was improperly obtained, and put in circulation 
by duress, felony, or fraud, he may call on the PItff. under previous no- 
tice, to shew that he is a bona fida holder for value, under pain of being 
considered as standing in the same predicament with him who wrong- 
fully gave it currency. But absence or failure of cousideration between 
the original parties, is inoperative to put a Pitff. to such proof. Upon 
such a call it is competent for a Pitff. to prove that at or about the time 
the note was passed to him, he paid money to the holder of the note, as- 
sumed to pay debts which he owed, or was about to contract. It is 
enough if each item of evidence offered, makes some progress towards 
such a conclusion; that neither of them fully attained to it, furnishes no 
rational ground for its entire exclusion. If each item forms but a small 
link in the chain, it is not irrelevant. 

Judgment affirmed. 


King and wife vs. Clouds. Opinion by Coulter, J. April17. 

1. Suit was brought by King and wife to the use of J. King Jr. the 
trustee of the wife, under a deed of trust. The claim in the suit was 
covered by the trust deed, and the wife was the meritorious cause of ac- 
tion. Before the suit came to trial, King and wife and J. King, Jr. by 
their mutual deed superceded J. King, Jr. as trustee, and appointed 
another in his stead. It would appear that J. King, Jr. knew facts ma- 
terial to the Pitff, and the object no doubt was to make him a witness.— 
On the trial motion was made to absterse the name of J. King, Jr. from 
the record, and insert that of the new trustee. This motion was refused 
by the Court below. and such refusal was erroneous. The 7th section of 
the act of 24 March 1818 provides for the prosecution of actions notwith - 
standing the death or removal of trustees. 

2. The decisions which touch the competency of a party at the impe- 
tration of a suit, to become a witness, do not touch this cause. Those 
cases belong to a class such as Irwin vs. Shoemaker, 4 Barr—Wolf vs. 
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¥ink—and various others perfectly known to the profession. The distinc- 
tuve character of this class, is, that the party is interested in his owa 
rizht, and is in fact prejudicing his own cause. He divests himself of 
interest for the purpose of becoming a witness, but does not wipe out 
from his mind the impressions with which he was imbued when he was 
an interested party. Public policy opposes the sudden transmutation of a 
party into a witness, by an assignment often merely colorable, so that 
money may be made out of his oath as a commodity. ‘To this class of 
cases the one inhand does not belong. A trustee is a beneficial agent and 
instrument of law, moulded by its plastic hand, so as to accomplish the 
veads of justice. He has no individual interest in the suits often brought 
in his name, and is more disinterested than an Executor or Administrator. 
‘lhe practice of the English chancery to admit trustees as witnesses has 
been adopted in Pennsylvania. * 
Judgment reversed. 


Marys vs. the township of East Vincent. Per Curiam. April 18.— 
M trked not to be reported. 

Iu an action against a Towaship for stone furnished in repairing a road, 
it is incumbent on the Pltff. to show a precedent request by the Supervi- 
sors that he would furnish the materials sued for. 

Judgment affirmed. 


Hickman's Appeal. Per Curiam. April18. Affirmed for the reasons 
given by the President of the Court below. 

Where a guardian had been cited to file his account and did se, the 
(Court below (Bert, President) decided that on exceptions, the gurdian 
could not set upas a bar to the examination and correction of the account 
a release given by the ward after he had come of age ; such release hav- 
ing been given in consequence of representations of the correctness of the 
account by the guardian himself. Ifthe release was a bar it should have 
been pleaded to the citation aud cannot be set up after the account was 
tiled. 

On an assertion by the guardian, that he had not received interest fur 
a certain portion of the funds in his hands, the ward said that he did not 
expect interest if interest had not been received. Such declaration will 
not bind the ward, it having been made in ignorance of his rights, and it 
also appearing that the fund had been in the Guardian's hands for many 
years and had been loaned to his own son. 


Miller vs. Berbe. April 18. Per Curiam. 
‘he Court below laid dowa the law as it has always been held by this 


*This overrules the case of Yeates v. Yeates decided 15th June 1846. 
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Court, and in the words of some of our decisions, therefore let the Judg- 
ment be affirmed. 

The Court below (Kidder President) charged the jury as folluws. 

1. A party claiming the title to land under the statute of limitations, 
must show an actual and continued occupation of the same for twenty one 
years, or upwards, by himself, his tenants, or those under whom he 
claims. His possession must be adverse to the original owner, and visible 
and notorious. Merely an occasional or interrupted occupation (not con- 
tinued by himself or his tenants,) by those under whom he claims, even 
though accompanied by the payment of taxes, will not give them title un- 


der the statute. 
2. In order to entitle an intruder to recover land under the statute of 


limitations, beyond the quantity actually occupiedand improved by him, it 
is necessary that he should have defined his claims with reasonable cer- 
tainty embracing the part not under cultivation and have persisted in such 
claim for twenty one years or upwards. 

3. Title to vacant land cannot be acquired under the statute of limita- 
tions. Neither can a party by clearing or cultivating vacant land extend 
his possession by construction over adjoining land that has been appro- 
priated. To enable him to hold such adjoining appropriated land, there 
must be an actual possession upon it, and his boundaries defined with 
reasonable certainty for twenty one years or upwards. 


Cope vs. Grant. Opinion by Gibson, C. J. April 18. 

A purchaser of real estate sold under a judgment on a mortgage, buys 
every privilege and easement without exception which has been annexed 
to the property by former owners, and this without assistance from the 
word “appurtenances” in the Sheriff's levy. Therefore where at Sher- 
iff's Sale on a mortgage, a party bought real estate bounded by an alley 
or court, such alley having been laid out by a former owner of the prop- 
erty on both sides of it, and subsequent purchasers having always used 
the alley, it was held that the purchaser acquired a right to the easement 
of the alley, although the levy by the Sheriff and the deed poll made no 
mention of right of way along the alley. 

If the rule of interpretation were otherwise in regard to a grant by the 
owner the interpretation of a levy by an officer who could not know the 
relative rights of the parties would necessarily have a greater share of 
liberality and indulgence. 

Judgment affirmed. 


Darlington vs. Painter. Opinion by Gibson, C. J. April 18. 

1. The owner of a water course through the land of another, whether 
to lead the steam to his ground or discharge it, may enter to remove ob- 
stacles from natural or artificial causes. The defendant had a clear right 


























SUPREME COURT OF PENNSYLVANIA. 339 


under an adverse use of twenty years to enter onthe land of the Pitf. 
below, in order to remove earth and mud deposited in the trench, and 
to fill it to discharge the surplas water on his own land for purposes of irriga- 
tion, but he had no right to repair the trench for the reception of a stream 
issuing from the tail race of a cotton mill which would necessarily widen 
und deepen the trench and tear away the soil of the Plaintiff. 

2. In an action of trespass quare clausum fregit, on a plea ofa general 
right to enter in order to repair a trench for any purpose, and a replica- 
tion De injuria sua propria the Defendant cannot avail himself of the 
principle that he had a right to enter for just purposes, and is therefore 
not a trespasser ab initiofor a subsequent abuse of his license. If he 
wished to avail himself of the license he should have pleaded it exactly as 
it was. 

Judgment affirmed. 


Reynolds vs. Pyle. Opinion by Rogers, J. April 18. Marked not to 
be reported. 

A and B were joint owners of a sloop. C had a judgment against A’s 
one half interest, and issued an execution. B also obtained judgment 
against A, and issued execution subsequently to C. The sloop had pre- 
viously to the issue of both executions been condemned in the admiralty 
for seamen’s wages, and was subject tothat lien. The sloop was sold by 
the Sheriff, and C purchased A’s interest, which he subsequently sold to 
3B. The Sheriff returned to the fi. fu. of B against A, that he had paid 
the marshal the amount due for the seamen’s liens, with the consent of 
A and B and C, the PItff. in the first execution. On the trial of an issue 
on the bond executed by B to C for a portion of the purchase money, the 
question in contest being whether the amount of the seamen’s claims was 
to come off of B's judgment against A or be borne by C, whose execu- 
tion had subsequently been set aside, the Court below over ruled evidence 
o‘Tered by B to contradict the Sheriff's return, and show that he had nev- 
er agreed that payment should be made to the marshal. The evidence 
should have been admitted, the Sheriffs return being between other par- 
ties than the parties to the issue, but the error was immaterial, as it was 
of no consequence whether B agreed to the payment to the marshal or 
not. For without it the Sheriff would have been in the performance of 
his duty by paying it on the first lien, out of the proceeds of sale. 

2. The Court always refuses to reverse, for error which does no injury. 

Judgment affirmed. 


Wool vs. Jones. Opinion by Burnside, J. April 19. 
A agreed to purchase from B executor of C, all that tract of ground 
woll known as the “Annan Pain,” situate, &c. bounded, Ke. title was to 
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be perfected when certain payments were made, and “the farm to be 
taken in a tract more or less and lines to be run by deed or plot.” Two 
cays after, A transferred his interest under the articles to D, the Pitff. be- 
low, and in his agreement of sale described the land as “ all that tract or 
) lantation known as the “ Annan Farm” situated, &c. bounded, Xe. con- 
taining somewhere about 412 acres, be the same more or less, the same 
to be surveyed at D's expense.” The land was derived to B’s testator 
trom F, in 1799, and was made up of different tracts, amounting to 412 


’ 


acres, and at the same time F had conveyed to B's testator, an adjoining 
tract containing 28 acres, for which F had taken out a warrant in 1785, 
on which survey had been made, but never returned. The “Annan 
k'arm ” was surveyed according to the agreement and the surveyer in- 
cluded in the boundaries over 9 acres of this “‘miscalled”’ vacant piece of 
ground, making the farm 449 acres 70 perches. B the executor convey- 
ed to D, the vendee of A in accordance with his agreement, the land #0 
surveyed. But it appeared that he (Bb) had after his agreement with A, 
taken out a warrant for the 28 acres, alledging it to be vacant land and 
lad it surveyed and return made. It was found to contain 25 acres, 128 
perches. D supposing that B's title was indisputable purchased of B the 
2 acres included in his survey; paid him for it; and then brought the pres- 
ent action against A, to recover its value, alledging a warranty of the ti- 
tle by A onhis transfer. eld that Deould not recover, and that the so 
called vacant land was a part of the * Annan Farm.” C the testator had 
possession of it for nearly half a century ; he had a warrant on which the 
purchase money was paid, and a survey or resurvey upon it by the prop- 
er deputy would have been accepted by the land office. It was the duty 
of B the executor to have perfected the title on the F warrant of 17835, it 
being reasonably described accompanied with unbroken possession by C. 
Judgment reversed. 
Wheatley’s Appeal. Opinion by Gibson, C. J. April 25. 


1. Testator by his will, appointed his brother S. B. “to be executor of 
this my last will and testament and trustee of my estate,” and then devised 
“to my executor and trastee S. B. all my realand personal estate in trust 
to improve, erect buildings, make repairs, lease, sell, &c. and at a certain 
time to divide and distribute the whole among particular persons. On 
petition by one of the final distributees to the Orphans’ Court for a cita- 
tion to compel the executor and trustee to make distribution according 
to the will, 2eld that the Common Pleas, and not the Orphans’ Court, had 
jurisdiction, the duty of S. B. as trustee being separable and distinct trom 
his duty as executor. 

2. It does not follow that because a trust iscreated by will, itis cogniza- 
Lle by the Orphans’ Court. To give it that quality it must be annexed to 
the office, and not the person of the executor. It must be committed to 
him quasi executor, and performed vwirtute offic. Where distinct offices 
are united in the same person, which have no natural connection, and are 
casily separable, it is the business of the Court in a question like the pres- 
ent to separate them. 

Decree affirmed. 
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New Publications. 


A Suppitemest to tHe Usirep Srares Dierstr; being a Digest of 
Decisions of the Courts of Common Law and Admiralty in the United 
States—Vols. 1 & 2—by John Phelps Putnam, of the Boston Bar.— 
Boston: Charles C. Little and James Brown, 1847—pp. 844, 996. 


We have had these ponderous volumes lying on our desk for some 
weeks and have postponed any notice from time to time in the hope of 
making a thorough examination into at least some of the numerous titles 
of the book, but we have found it quite impossible to investigate any ove 
title asthoroughly as we desired. The profession have long looked for the 
supplemental volumes of the United States Digest with much anxiety.— 
‘he value of such a work must depend upon its accuracy. In a country 
like our owa were so miny distiact and independant jadicial tribunals 
are daily and hourly passing upon complicated and important rights, both 
legal and equitable, complete uniformity cannot be expected, and to some 
extent any United States Digest must be composed of heterogeneous ma- 
terials. 

In 1840 Messrs. Metcalf (now Judge Metcalf of Mass.) and Perkins, 
published the first volume of the United States Digest which at once com- 
manded the attention and secured the confidence of the profession by the 
known ability and accuracy of the compilers and the great care displayed 
in the abstracts. This volume has been always very satisfactory to the 
profession. We believe there is but one opinion about it. 

In 1845, George T. Curtis, Esq. of the Boston Bar prepared the second 
volume which did not seem to meet with the same genera) professional 
favor as its predecessor (Vide 9 Boston Law Reporter for September 
1346.) And in 1846 the same gentleman gave to the profession the third 
volume. These three volumes brought the cases down to January of the 
vear 1840. We now have these two supplemental volumes prepared 
under the superintendance of John Phelps Putnam, Esq. also of the Bos- 
ton Bar, which comprise a digest of all the volumes of law reports, both 
federal and state, down to Januaary 1846. 

These five volumes embrace no less than six hundred and fifty-six rol- 
umes of reports, a greater nuinber of books than the entire libraries of 
many of the profession both in this country and in England. The labor 
vf such a work no one can properly estimate who has not performed 
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some task of a like character; it must have been enormous. The various 
gentlemen who have contributed to rear up this great monument of pro- 
fessional industry deserve the hearty thanks of their professional breth- 
rea; they have furnished us with a labor saving machine of immense val- 
ue. Within a moderate compass and at a moderate price may here be 
fund one general digest of all the judicial decisions of the United States, 
down to the year 1246, and we are promised an annual supplement 
which no doubt will be as well prepared as these volumes before us and 
lighten in no small degree professional! toil, wearing and exhausting enough 
uader any circumstances. 

The only legal work that can at all be compared with our United 
States Digest is the great English work of Harrison, recently published 
in this country by R. H. Small of Philadelphia. The volumes of Har- 
rison’s Digest contain no less than 44,000 cases. These two works con- 
sisting of five volumes each embrace all the common law cases adjudged 
in Englandsince 1756, and in the United States since the Revolution down 
to within a year or so of this time. These digests are indispensable to 
every busy lawyer. They are like the maps of the navigator in which 
are laid down the courses and distances that he must take to reach his 
journey’s end. 

As far as we have been able to examine the labors of Mr. Putnam 
and his assistants they have been very satisfactory. The cases appear 
to have received & proper degree of attention and the abstracts seem to 
have been carefully and judiciously made. Ia a work of such bulk it will 
not be expected that a reviewer in a few weeks should be able to pro- 
nounce a deliberate opinion as to its thoroughness ; but we do not hesi- 
tute to commend these volumes most heartily to our professional brethren, 
eitisfied that their labors will be lightened by a faithful and diligent use 
of these finger guides to judicial opinions. 


Srexiect Decistons or AMERICAN CoURTS IN SEVERAL DEPARTMENTS 
or LAW: with especial reference to Mercantile Law. With Notes 
by J. J. Clark Hare, and H. B. Wallace. Vol. 1—Philadelphia: T. & 
J. W. Johnson, Law Booksellers, Publishers and Importers, 197, Chest- 
nut Street, 1848, pp. 579. 


This volume by Mr. Hare is no less satisfactory than its predecessor 
by Mr. Wallace. It is fully equal to itin every point of view. The Se- 
lect Decisions are thirty in number ; chosen with great judgment and an- 
notated with discrimination and the most ample learning. The subjects 
discussed are in themselves all of the first importance to commercial com- 
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munities; the very first cases in the book, Lent v. Padelford 10 Mass. 
230, and Douglass v. Reynolds p. 35, 7 Peters Rep. 113, are made the 
foundation of a complete and elaborate disquisition on the subject of 
* Guaranty ;” the authorities are fully collected and commented on; it is 
in fact a succinct treatise on this branch of law. 

The next topic that comes under discussion is “ the discharge of surety " 
and the cases and notes cover about one hundred pages. The notes here 
are also full and valuable; and the cases are drawn from several States 
and from Courts of both law and equity. 

We then come to the subject of insurance. This seems to have claim- 
ej Mr. Hare's special attention. The cases and notes cover more than 
two hundred and forty pages, and the editor proceeds to discuss the fol- 
lowing subjects: abandonment p. 189, constructive total loss p. 206, the com:- 
mon memorandum p. 250, insurable interest, p. 246, forfeiture of policy, p. 
264, sale of property p. 307, representation p. 317, valuations 343, warran- 
ty of sea-worthiness p. 353, general average p. 376, wages and provisions p. 
404. The notes of Mr. Hare to all these subjects cannot be too highly 
commended: they are full, exact, neat and clear: few volumes could be 
applied to by the profession where more valuable and practical informa- 
tion could be obtained. The judge or the advocate in a commercial com- 
munity at the nisi prius trials would find such annotations on cases that 
must be cited of inestimable value, as showing how far each case has 
been recognized, examined, adopted and acted upon since its promulga- 
tion. The subjects discussed too are those that present real difficulty 
and involve large amounts of property, and hence become doubly inter- 
esting because litigated with earnestness. 

Tis important and leading case of the Brig Sarah Ann, 2 Sumn. 206, 
13 Peters 337, S. C. on appeal, is made the foundation for a very excel- 
lent note on “the right of the master to sell.” 

The subject of “ pro rata freight” is very much discussed in a note 
commencing on p. 472 and covering some seventy five pages of closely 
printed matter; this is perhaps in some respects the most elaborate note 
in the volume : it is well worthy an attentive consideration. 

The note on the estate in land by License p. 514, is one of great in- 
terest in this country and is the more valuable as we believe this subject 
is no where discussed with the same large range of cases, authorities and 
principles as in the pages before us: much instruction will be gathered 
fom them by an attentive pei usal. , 

The last matter that claims Mr. Hare’s attention is the “ judgment of 
other states,” p. 538. He founds his notes on the early case of Mills v. Dur- 
yee, 7 Cranch Rep. 481, and the later case of M’Elmoyle v. Cohen, 13 
Peters 312. This note is very satisfactory; the state authorities are al) ci- 
ted and discussed, and the profession will find the entire learning of this 
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question, in itsolf narrow and confiued to a few priaciples, but perplexed 
by early decisions resting upon old common law notions and state jeal- 
cusies, fully developed. 

We are satisfied that our friends Messrs. Wallace & Hare will receive 
the hearty thanks of the profession for this second joint contribution to 
our standard law books. The science of law is only to be adequately 
learned through the medium of adjudicated cases and when the student 
has, asin the book before us, important and leading ones not only pointed 
out to him but fully and carefully considered with ample and thorough 
notes, ambition has an additional incentive and indolence ceases to have 
an excuse. 

It has long been a part of the practical instruction at the Dane Law 
School at Cambridge to point out and comment on important adjudicat -d 
cases; and Mr. Smith’s Leading Cases has become a text book for the 
purpose. We do not entertain a doubt but that Messrs. Wallace & 
|{are’s work will receive as it deserves the same attentive consideration 
uf both the professors and the students of that important and influential 
school of legal instruction, 


A Practica, Treatise on THE LAW or Partnersuip; with an Ap 
pendix of Forms. By John Collyer of Lincoln’s Inn, Esq. Barrister at 
Law.—Third American from the second English Edition, with large 
udditions to the text and notes. By J. C. Perkins.—Boston: Charles 
C. Little and James Brown 1848, pp. 1090. 


We are glad to see a new edition of this valuable book on a subject of 
great and increasing importance. Mr. Collyer’s work is at present the 
standard one on this branch of commercial law in England, and we are 
quite sure that we hazard nothing in saying that Mr. Perkins has increas- 
ed its value very greatly by the numerous elaborate and exact annotations 
wherewith his edition is evriched, and if Mr. Collyer had occasion to ac- 
hnowledge in handsome terms in the preface to the English edition his ob- 
ligations to the former American edition, resting his “innovations” in the* 
introduction of some American cases, to be sure on judicial authority 
(vide Beverly v. Gas Light Co. 6 Ad. Ellis Rep. 837) he will have much 
greater occasion to thauk his cis-Atlantic Editor for this edition. In all 
highly commercial countries such as England and the United States the 
law of Partnership must necessarily attract much professional attention ; 
a careful co lection, exp sition and elucidation of the numerous cases, not 
always easily reconcileable, scattered through the multitude of volumes 


uf reports, is a werk of difficulty and if, as now, well accomplished, of in- 
calculable value. 
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Mr. Perkins in his preface tells us that “ the editor has labored to elu- 
cidate more fully, by quotation and reference, those points in the subject 
of partnership which had been left doubtful in the Eaglish authorities and 
have been settled in this country, to show the difference between the law 
ns established in England and as settled in this country, wherever such 
difference exists, and to supply in the work of Mr. Collyer those deficien- 
cies which spring from the fact that seme points, which, in consequence of 
difference of position and circumstances, or for other reasons, have arisen 
und been decided by the courts in the United States, have not arisen or 
been at all treated in England.” In all these peints he has fully succeed- 
ed. 

The subjectof special or limited Partnership, embarrassed as it is by leg: 
islative enactments, is very satisfactory ; this subject is here more fully 
and adequately considered than in any work with which we are acquaint- 
ed. 

The involved and difficult subject of the dissolution of partnership, and 
numerous collateral questions thence arising, also secure a large share of 
attention; and much Jabor has evidently been bestowed upon this por- 
tion of the editor’s duties. The work is divided into sections after the 
manner of the continental writers, a system we believe introduced into 
this country by the late Mr. Justice Story and now obtaining in England, 
and found to be more convenient than the old method of star-paging ; we 
must however enter onr protest against the abolition of the original paging 
in the reprint of any law book ; so many of the profession from long hab- 
it refer to the paging that unless insuperable difficulties intervene it should 
be preserved; the value of any elementary treatise depends upon the 
ease with which the busy daily practitioner can turn to that which he im- 
mediately needs. 

As Pennsylvania lawyers we regret much that the important chapter 
on Mines should have been omitted ; perhaps in another edition this may 
be remedied. 

It is proper to add that this book is, as is universally the case with 
Messrs. Little & Brown’s books, beautifully printed with a large clear 
leaded type on good white paper, and in point of mechanical execution is 
unexceptionable. We trust that so valuable an accession to commercial 
law as this treatise has proved itself to be, will find its way very generally 
into the libraries of our professional brethren. 
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Monthly Tntelligence. 


Com. «. Hartman, et al.—The opinion of the Supreme Court of Penn- 
sylvania in this case appears, in a modijied form, in the April number of 
the Boston Law Reporter. The opinion, as filed of record, and reported 
in Lewis’ Criminal Law 223 and in 5th Barr 65, contains some remarks 
which are not in accordance with the usual good taste of the Chief Jus- 
tice. We rejoice that he has not united in the crusade recently com- 
menced against the rights of the jury in a criminal case. His opinion as 
given inthe Reporter closes with a full recognition of the constitutional 
rights of jurors to judge “ of the fact and the law”’ in criminal cases.— 
The law on this subject is correctly stated by Mr. Justice Putnam in the 
Com. v. Knapp, 10 Pick, 495, and we regret that any circumstances 
should have induced the courts in Massachusetts to indicate a disposition 
to depart from the ancient doctrine. 





United States v. Hutchinson.—Judges Grier and Kane, upon argu- 
ment, have awarded a new trial in this case, on the ground that the con- 
version of the money of the United States to his own use, by a clerk of 
the mint appointed under the act of Congress of 18th January 1837, is 
not sufficient to sustain the inditement for embezzlement. 


Joun C. Knox, late member of the House of Representatives from Ti- 
oga county, has been appointed, with the unanimous consent of the Sen- 
ate, to be President Judge of the 10th Judicial Destrict of Penn. This 


is an excellent appointment. 
On the 11th April 1848 the Legislature of Penn. passed an act declar- 


ing that from and after the passing of the act the Common School system 
shall be deemed, held and taken to be adopted by the several school dis- 
tricts in this Commonwealth. 


On the same day the important provisions in favor of married women, to 
be found on the cover of this number, became a law. 
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An interesting sketch of the Hon. Ambrose Spencer, deceased, was re- 
ceived too late for insertion in the present number. It will appear in our 
next. 


ot 8B Gera 


Obituary Notices. 


{We are indebted to the “‘ Boston Duily Advertiser” of March 16th, 
1848 for the substance of the following notice. The article in the Adver- 
tiser is from the pen of a gentleman well known to the profession as the 
Editor of the late excellent American edition of Vesey’s Reports. The 
death of Mr. Wheaton was announced in our last number.] 

Mr. Wheaton was born at Providence R. I. on the 27th November 
1785. He was graduated at Brown University, in 1802. After his grad- 
uation he visited Europe and on his return removed from his native town 
to the city of New York, where in 1812 he became the Editor of the Na- 
tional Advocate, and so continued until the spring of 1815. In the same 
year he appeared as an author of a legal treatise. This was a Digest of 
the Law of Maritime Captures and Prizes. In 1816 he became the 
reporter of the decisions of the Supreme Court of the United States, 
which office he did not relinquish until 1827. His reports are in twelve 
volumes and embrace many of the most important cases the Federal Ju- 
diciary have been called to adjudicate upon. In 1826 he published his 
life of William Pinckney, one of the most accomplished lawyers and ele- 
gant gentlemen that this country has produced. About this time too Mr. 
Wheaton appears to have been much engaged in the practice of his pro- 
fession. 

In the summer of 1827 President Adams appointed him charge d’a/- 

fuires at Copenhagen, where he continued uutil 1834 when he wus 
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transferred by President Jackson to Berlin as resident minister. In 1837 
President Van Buren gave him the rank of Minister Plenipotentiary aud 
Envoy Extraordinary at the same court. On the 22d July 1846, he had his 
audience of farewell from the King of Prussia, having been recalled by 
President Polk. 

Mr. Wheaton was always a student. At Copenhagen he prepared his 
History of the Northmen, which was first published in 1831, and again in 
1836. He also prepared in 1838 a portion of the volumes in the Edin- 
burg Cabinet Library. The Elements of International Law appeared in 
London and in the United States in 1836, and again much enlarged iu 
1846. This was followed in 1845 by his “ History of the Law of Nations 
in Europe and America from the earliest time, to the Treaty at Washing- 
ton.” 

“Had Mr. Wheaton’s life been longer spared he would have found it 
his province, in the discharge of his recently assumed office as Lecturer 
on the Civil, [Roman] and International Law, at Harvard University, wo 
survey again the wide field of the Law of Nations. What further har- 
vests he might then have gathered, it is impossible now to estimate.— 
He never entered upon those labors. The reaper was removed before 
he began to use his sickle. 

Such was his life,—passed not without underserved honor at home and 


abroad. In those two great departments of labor, history and the law cf 


nations, he is among the American pioneers. Through him the litera- 
turé and jurisprudence of our country have been commended in foreign 
lands. 


Diep, on the 10th December last at Dublin, Ireland, the Right Hon. 
CHARLES BURTON, Senior Judge of the court of Queen’s Bench. 
He wasan Englishman and had been induced through the proffered kind- 
ness of the celebrated Mr. Curran, to go over to reside in Ireland, to the 
Bar of which he was called in 1792. Mr. Burton early obtained business 
and in 1806 he was made a King’s Counsel; in 1817 he became second 
and in the following year first Serjeant. On the’ elevation of Judge 
Mayne, in 1820, he was created Judge of the Queen's Bench, which office 
he continued to hold up to his death. As a Judge he was distinguished 
for his sound legal attainments, great impartiality and amiability of diepo- 
sition. He died at the advanced age of 90.—Lond. Law Mag. 











